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Court of Appeals of the District of Columbia 


Xo. 4575 

Garfield A. Sti:eet, Appollaiit, 

j 

vs. i 

Emily M. Stt^rblefteld et ali 


a Supreme Court of the District of Columbia. 

Equity. Xo. 46203. 

G.vrfteli) a. Street, Plaintiff, 

vs. 

Emily ' SI . Stubblefield and Emily Stubblefield, 
Executrix Estate of Tliomas AV. Stubblefield, Defend¬ 
ants. 

United States of America, 

Disfrief of Columbia^ ss: 

Be it remembered that in the Supreme (\nirt of the Dis¬ 
trict of (\)lumbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioiuHl,' the following* 
l)a])ers were filed and ])roce(Hling's had, in the al)ove-en- 
t it led cause to wit: 
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1 /)/// of ('<nnplaini. 

OctoIx'T IS, 1{)2(). 

hi the SiipiHTiU' Court ol* tlio Distric-t ol* Columbia. 

K(iuity. Xo. 4()2().*). 

(Iaiu-'ield a. Stim'.et, I'laiiitift’, 

vs. 

K.mily .M. STuimLEFiKLi) aiul Kmilv .M. Stubblefield, 
Hxi‘('iitrix Kstati* oi' 'riiomas W. Stn])bl(‘liel(l, Dofeiul- 
aiits. 

Xow roDK's tli(* plaint iff and ros])oc't fully r(‘])r(‘S(nits to 
the Court: 

1. That 1 k‘ is a (Utizcm of tho Cnitod States and a resi- 

I 

dent of tli(‘ District of (’oluuibia, and liriu.u's this suit in bis 
own riii'lit. 

2. Th(* defendant Kmily .M. Stubbbdield is a citzeii of 
the I'nited Stat(.‘s resident in tlie Distinct of (X)lumbia, 
and is sued in Ikm* own riyht and also as executrix of the 
estate of her late husband, hdiomas W. Stubblefield. 

M. Tliomas W. Stub])lefield departed this life Aui^’ust 19, 
192.*). ieaviuii: a last will and testam(‘nt and codicil thereto 
which w(*re duly admitted to ])rol)ate and record and letters 

testamentarv thereon li-ranted to tin* defendant Kmilv .M. 

• • 

Stubblefield, as ex(*(‘Utrix of the (*state of Thomas W. 
Stubblefield on, to wit, X’ov(‘mb(*r 17, 1927). In and by said 
last will and testament it was dir(*cted, amon.n' oth(*r thing-s 
that the (*xecutrix should first ])romptly ])ay the funeral (*x- 
penses and just debts of tin* d<*c(*dent Thomas W. Stubble¬ 
field. A true copy of said last will and tc'stannnit and of 
said codicil is attach(‘d h(‘i*(‘to mai‘k(*d PlaintilT's Kxhibit 
A, and is ]n‘ay(*d to b(‘ ]-(*ad as a part hei*eof as 
2 thou,ii‘h incor})oi'at(*d h(‘rein. 

4. 4'h(* ])etition for the admission of said last will 
and testam(mt to ])i‘obate and r(‘cord and for tln^ issuance 
of letters thereon, alle.u’(‘d that Thomas W. Stubbhdield 
departed this life seized and possess(*d of th(‘ followiiii;' 
properti(‘S situat(‘d in tin* District of Columbia: Lot 24 in 
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square 141, tlie same im])rov(‘(I by j)i*emises Xo. 718 

p]ighteentli Stre(‘t, Xortliwest, otherwise known as the 
Premier Apartmcnit Ilonsc': Lot SIS in srpian* 48S, im¬ 
proved ])y premises known as ol2 and 7)14 P''; Street, Xortli- 
west; Lot 6(S in scpiaiT^ 242, im])i‘oved by premis(‘s known 
as Xo. 2 Iowa Pirele, Xort}iw(*st; Lots 8.27), 8.2(), 8,28 and 840 
in Reservation 10, situated in tin? S(]uar(‘ l)ounded ])y Penn¬ 
sylvania Aevenue, Street, Tliird Street and John 
Marsludl Place, and improved by ])remisesi known as the 
“Gearv Stables'’ and also real estate known as Lot 22 
and part of Lot 40 in Massachusetts Aveiiue liiyhlainls, 
said Lot 22 and part of Lot 40 just aforesaid^ b(‘in.i»* situated 
in the County of Mont.ifomery, in the Stat(‘ of Maryland, but 
beiim- erroneouslv described in the ]>etltioh for u'rant of 
letters aforesaid, as situated in the District of (’olumbia. 
Tt was further stated in the cours(* of said ])fo1)ate proceed¬ 
ings that said Thomas \V. Stubblebeld at the time of his 
death left assets of a value found by (’oiirt A])praisers in a 
safe deposit box in the (’omrnercial Xational P)ank in the 
sum of $212.00, cash to his credit in the office of Kdward P. 
Schwartz, Inc. his rental agent, in the sum of $000.00, and 
cash to his credit in various banks in tlu^ sum of $1,17.').40, 
besides ])romissory notes luhd by him foi* c()ll(‘ction, in the 
sum of a])proximately $14,.")70.00. d'he pt'tition for 
2 probate of the last will and testannmt of said 
Stubblefield stated that the ])ctitio]ier Lmily M. 
Stubblefield lielieved the real estate ln‘r('inl,)eror'.- referred 
to, to be reasonablv worth tlu‘ sum of 8287.00th00, and 
stated that the same was largely encumbered, but did not 
state the amount of said encumbrance^. Plainti!! avers 
upon knowh'dge, information and belief that tlu' value ot 
the real estate aforesaid is consideu'ably less lluiu 828^,- 
000.00, and that the encumbrances of record aeainst the 
sam(‘ amount to a])])roximately $ 22 .‘),.") 00 . 00 .' Said t)eiition 
foi* ])robat(‘ omitted to include' tlie inte're'st owne'el by 
Theirnas AV. Stubbh'tielel in a certain third eb'eti oi trust 
seeuireel upe)n ])re)])erty kne^wn as the Alwyn Apai'tnu'Ut 
ire)use, situate'el at Xe). 1882 (\>lumbia Koael, Xorthwest, 
the)ugh the' existence e)f saiel inte'i'cst was kinovn to the' i>e- 
titioner P]mily .M. Stubbletie'lel, a.nel the tact 'that saiel ])rop- 
erty had be'en solel anel that tlie're was applicable the 
thirel trust interest therein lie'lel by the late 1 hennas A\ . 
Stubblelield, approximately, the' sum e)f $10,000.00. Pe- 
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litioiKM* states that tliere luu'c* ^ 'ii lil(‘(l ai;’aiiist the said 
estate elaims of ])laintiff in tin* sum of a])|)roximately $11,- 
()T)0.0() with interest: of th(‘ Wardman Constrnetion Coin- 
])any, in the sum of a])])roxiinately ^l.'hOoO.Od: ot‘ the 
United States, thron.uli its Colhndor of Internal Kevenu(‘, in 
the sum of $102,77^.10, for additional ineome tax(‘s alley,’(‘d 

to he due hv said estate for the vears 1919 to 192M ])oth 

• • 

ine]nsiv(‘, and jxditioner is informed and l)eliev(‘s, and 
tlierefore avers, that a further lari;-e claim may 1)(‘ hl(‘d hy 
the United States for income taxes for the v(‘ars 1924 and 
1927). In addition to the fore,i>’oin,<‘-, miscellan(‘oiis 

4 claims W(‘re filed ai*’ainst said estate in smalhn- sums, 
ao-o-re<>*atini*‘ more than $4,000.00, so that said estate* 

is, as re])orted hy the defendant Hmily M. Stnhhleheld to 
the Pro])ate Court, insolvent, thouu-h ])laintiff, as here'in- 
ai'ter set forth more* at l(*ne:th, stat(*s that said Thomas \V. 
Stuhhlefield did not die insolvent in fact, hut depart(‘d 
this lift* owner, in addition to the real estate s(*t foi*th in the 
afor(‘said ])(‘tition, of a larii'e* amount of otlu'r i*eal (‘state 
and ))ersonal ])ro])erty of a net worth or value of more tlian 
$700,000.00, which had 1)een hy him, in antici]>ation ol‘ 
death, made over and conveyed to the def(‘ndant Cmily M. 
Stnhl)lefi(‘ld, now liis widow, in ord(*r to tin* ex(‘cution of a 
sclieme, tin* said Thomas AV. Stnl)hleheld and said Kmilv M. 
Stuh])letield liad entered into and cons])ired to yet her in ex- 
(‘cution of, for tin* ])ur])os(‘ of d(*fi-audiny the plaintiff of his 
just dues, as will he hereinafter set foi*th, and of (U‘i‘i-and- 
iny the Unit(‘d States of, and from the colh*ction of larye 
sums due it for taxes, and of d(*fraudiny otlun- cr(‘ditors, 
sc'cui’ed and non-seeured, of moneys due them. 

7). Plaintiff further avei's that he was I'oi* ma!i\' yeai's 
o]] terms of clos(‘ and intimate ])ei’sonal fineiidship with 
said Thomas W. Stuh])l(‘field, and had impli(*it contid(‘iice 
in said Tlnnnas AV. Stuhhleh(*ld with whom he was asso- 
eiat(‘d in many husiness mattei's and with wlioTii la* was 
fi*om 1922 to 1924 on t(‘rms of co))artn(‘i-shi]). Tin* tfrms 
of said copartiHU’shij) pi'ovid(‘d for an intei’est of ))la!i!tirf 
in xaid c<)])artn(‘i-ship of foi-ty ])(‘i- ccait and of 'flioina'^ \V, 
Stnhhleheld, of sixty ])er c(*nt. Said (' 0 ])artn(‘rsiiip ayi'(‘(‘- 
nnmt was evideiU'ed hy a writiny, a trine eo])y of 

5 which is attaclied hereto, marked. Plaintiff’s K\- 
Jjihit B. and is pi'ayed to he read as a part hereof as 

though incorporated herein. 
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(). Said copartnershi]) :)wn('d, |)oss(‘Ssed aiid was seized, 
sid)ject to eiiciiml)raiu‘es thereon, of tli(‘ followiii<»- ])areeis 
of r(?al (‘state situated in the I)istri(*t of (V)Inm])ia carried 
of rc‘cord in tlie joint nam(‘s of Thomas W. Stnl)l)lefi(‘ld and 
])laintiff, save and except that Cathedral .\lansions was 
carried of record in the nam<* of ])Iaintiff: 

Lots 800 , 836, 838 and 840 in Kes(*rvation dO. 

Lots 1, 2 and 3 in s^piare 2106, otherwise known as 
Cathedral iMansions, comprisini*- Catliedral Mansions 
])ro])er, I\rni<>’le Mansions and Jew(‘tt Mansions. 

Lots lOo to 109, l)oth inclusive, in scpiai’e 2868, in a sub¬ 
division made bv Harrv dVardman and Thomas Bon(*s of 

• • 

lots in Block numbered 29 of “Columbia M[(‘i<»'bts‘' as 
])er plat of said subdivision r(‘cord(‘d in th(‘ ()fHc(‘ of the 
Sui'veyor for the District of Columbia in Lilier oO, at folio 
6 ”), and improved by premises known as Clifton T(‘rrace 
Apartments. ■ 

Lot 118 in dVebster Kd^-(M'lv's subdivisichi of Lots in 
s(iuar(* 210 , as p(‘r plat recorded in Tjibei* 31, folio 19, of 
th(‘ recoi'ds of the Office of the Surxawor of the Distri'd of 
Columbia, said ])remises beine,- known as Xo. 1467 Bhode 
Island Avenue, Xorthwest. 1 

Lot 68 , in Lewis W. Vale and otlu*rs subdivision of Lots 
in S(piare 242, as ])er plat r(‘cord(‘d in the, ()ffic(‘ of th<‘ 
Survevor for the District of Columbia in Lib(‘r IL L. II. 

• I 

at folio 169, im])roved by ]:)r(‘mises known as Xo. 2 Iowa 

Circle. : 

6 Lot 20, and the west ])art of Ia)! 21 in AVlnleliead's 

subdivision of ori^-inal Lots 8 and 9 In s(piai‘(‘ 4 S 8 
as ])er plat I’ecorded in the ttffici' of the Sur\a‘yor of the 
District of Columbia in Liber 11 at folio 171b said west 
])art of Lot 21 fronting 19 fe(‘t 7 and V* ioclufs on F Stivet, 
Xorthwest, and runniiii*' thene-e south with e(iual width to 
the south line of said Lot. im])roved by -jn-c'mises known as 
Xo. 7)14 F 8 tr(‘et, Xorthwest. 

Lot 24 in tlu‘ subdivision mad(‘ by tin* lu‘irs of .John 
Davidson of Lots in scpiare 373 as ])er ])lat record(‘d in 
Ijibei* X. K. folio 198 anul 109 of th(‘ r(‘cords of tlio Office 
of the Surv(‘yor of th(‘ District of Columbia!, improved by 
premises Xo. 922 Xew York Avenue, Xorthwest. 

Lot 64 in Plrnest (L AValker's combination of lots in 
scpiare 110 as pc'i* plat recorded in the Offi(?e of the Sur- 
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veyor foi* llie District of Cohimhia in Lilxn* of) at folio Hil, 
improved ])y ])rcmises known as the Cliatean Tliierry 
Apartnnnit House at Xo. S. Streid, Xoi’lliwesi. 

Lots do in (Jeoriie (i. IL‘own's combination of oriu'inal 
Lot 18 and ])art of ori<*’inal Lot lb, in s(|nar(‘ dbO as ])ei* 
])]at r(>eo]*ded in tlie ()fific(‘ of the Snrv(‘yor for the Distirct 
of Columbia in Liber 27 at folio lob, inpiroved by ])i-emis'es 
Xo. Idd2 I (Hye) Street Xorthwest, beini;- a seven story 
bnildini»- known as the Brunswick A])artment House. 

Lot 187 in s(piare 2527 of AVardman and Bones combina¬ 
tion of lots in C. F. Presbrev and others subdivision of lr>!^; 
in ‘AVashinji-ton Heiirhts," as ])er ])lat I'ecorded in the Office 
of the Surveyor for the District of Columbia in Liber 34 
at folio lb8, improved by premises known as the Dresden 
A])artm(*nt House. 

7 Lot 14 in William A. HilPs combination of lots 70, 

71 and 72 in sipiare 178 as ])er ])Iat recoi'ded in the 
Office of the Survevor of th(‘ Disti’ict of Columbia in Liber 
1)0 at folio 74. im])roved by pn^mises known as tin' St. Mihiel 
A])artment Houses, Xo. 1712 Sixt(*enth Streid, Xorthwest. 

Lot lb2 in James L. Karrick's subdivision of lots in the 
South Hrounds of (’olumbian Cnivtu'sity, as ])(‘r ])lat re- 
('oi'di'd in the Office of thi‘ Surv(‘yoi- foi* tin* District of ('o- 
lumbia in Liber County 14 at folio 117, impi-oved by 
})remises known as tlu* Berkshiri* Ajiartment House at X"o. 
1412 Chapin Street. 

And L(jts 41,42 and 43 in Janies \\'. ()rme and ot liei*s sub¬ 
division of Original Lot 14 in S(juai‘(‘ 378, as per plat r(‘- 
coi-d(Ml in tile t Iflici* of the Surv(\vor foi* the Distriid of Co¬ 
lumbia in Liber 11 at folio 181 ; also lots 4b and 4() in James 
\\\ OiTiie ami otlno-s subdivision of ()rii»inal Lot lb in sipian? 
378 as p(*r plat recordixl in tlie Oflii'e of the Surveyor for 
the Distinct of Columbia in Lilxu- lb at folio 2()b, inijiroved 
by })remises mmib(*rs h3(), 938, !)4() and 942 F Street, Xorth¬ 
west, the store at the southeast coriKM* of Pimth and F 
Stre(‘ts, Xorthwest, and the Ornie A])artment Houst* at 
Xiim!)ers 429-431 Timtli Stre(‘t Xorthwest. 

Sonu* of said jiieccns of innd estate w(‘re veu'v heavily en- 
cumbere<l with ])ossi!)ility of proviii.t** a liability instimd of 
an asset with risk in event of forixdosure of (hhiciimcy .jndi>- 
ments in favor of holders of the (meumbrances, and others 
had equiti(‘s of lari»e value* over and above* eiie'umbrances 
thereon. 
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Besides said real estate said copartnersliip was 

8 possessed of personal assets of lari>’elvalue, cliiefiy 
in the form of moneys or of eertifieates of deposit in 

various banking' institutions. Said (*opartnerslii]) was a 
large borrower fi-om banking institutions in the District of 
('oluml)ia, Maryland and \'irginia, and had the use of lines 
of credit and discount at banks in said places aggregating 
$173/300.00, one of said lines of credit and discount in Wash¬ 
ington being in the names of the copartnership and one of 
said lines of credit and discount l)eing in' the name of 
Thomas W. Stubblefield in the sum of $37,300,00 and one 
other — said lines being in the name of plaintiff (larfield A. 
Street in the sum of $37,500.00, and others ill the name of 
T. W. Stubbletield, but used by the partnership which in 
Equity was liable therefor, as plaintitf is advised, and said 
copartnership owned, held and carried also considerable as¬ 
sets in the form of promissory notes, stocks'and deeds of 
trust. ' 

7. Besides the aforesaid properties of the copartnership 
there had been signed in the partnership name a contract 
for the purchase by the co[)artnership ; of Lots 63 
to 67 inclusive, 70 to 72 inclusive, the south 77 feet 
bv the full width of lots 68 and 69 and the south 11 feet 
by the full depth of lot 73 in B. K. Plains subdivision of lots 
in square 192 as per plat recorded in Liber 15, folio 12, of 
the Kecords of the Office of the Surveyor of the District of 

» I 

(’olumbia, also lot 104 in subdivision made; by All Souls 
Ohurcli of Washington, D. O., of lots in siiuare 192 as per 
plat recorded in Lil)ei* 47, folio 165, of the gforesaid Sur¬ 
veyor's Office, the same being impi-oved by t)remises 

9 known as the C'hastleton A])artment House, or hotel, 
at the northeast corner of Pith and R Streets, X. W. 

Said property was purchased in the nam(‘ of the ])artner- 
ship for the sum of .$2,650,000.00, subject to encumbrances 
])laced thei‘(‘on in the sum of .$2,()50,000.00, thie plaintiff be¬ 
ing opposed to tlu' said purchase as not off(‘ring prospect of 
profit thereon, but ac(iuiescing in the (‘ontracd of ])urchas<3 
being signed in the copartnership name. Shoirtly after this 
conti'act was exe('uted and after defendant Emily Stubble¬ 
field had procured execution of a deed of ])roperties to her, 
that never was re('orded, a dissolution of partnership was 
suggested, due to the machinations of the defendant Emily 
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^r. Stiil)bl(‘(i(‘l(l niul tlie nii(hu‘ iiiflir'iiiH' and duress exereised 
by lun* over Thomas W. Stiil)l)lefield, who liad snCfei’ed a 
sever(‘ and a(*nt(‘ ilinc'ss. and was in (‘nfiM'bhMl lu'allli, tin* 
])i‘in(*i|)al ditlVi'cmei* Ix^wcum it and tlu' dissolution ai*'ree- 
]nent snbs(‘<ine]itly (‘X(n*nt(*d, l)(‘ini»- that it ])rovided that in- 
st(‘ad of tli(‘ ( haiean ddiicu'i'y (‘oiniiij; to plaintiff, there was 
to eoine to ])laintiff instead the Dresden Apartment Mouse 
aforesaid, subject only to a lirst trust of $425,0()0.()0 then 
■»^hereon, Tliomas W. Stubblefield aii'reeiim* on or before 
October 1, Ihlh"), to car(‘ foi- and lift a blanket second niort- 
iL*-ai>-e of $4bl,00t).0() on the l)r(‘sden, Brunswick and Premier 
A])artment I louses, the substitution of the ( ’bateau ddiierry 
for the l)i'(*sden beinii* due to the objection of defendant 
p]milv Stubblefield and her undue influence and duress over 
Thomas \V. Stubblefield. When time (*ame for com])liance 
with the terms of the contract of purchase of the (’hastle- 
ton, dissolution of tin* co])artnerslii]) was at hand, and 
Thomas W. Stubblefield alone took title to same as 
10 his individual deal and property, sayin<»- that plain¬ 
tiff had not liked the deal anyhow, and the (’hastle- 
ton so remained until said Stubblefield was able to s^et rid 
of it to another party. 

8. Thomas W. Stubblefield was a iaiv^e oyierator in specu¬ 
lative real estate in his own name, aside from the opera¬ 
tions conducted by the partnership. The pieces of real 
estate aside from the (’hastleton owned bv him durim>- the 

* c? 

copartnership, and so remainini^ of record thou<>-h deeded 
in lar£»'e y)art to his wife by an unrecorded deed at the time 
of, and subse(]uent to, dissolution of the copartnersliiy), 
wei'e as follows: 

Lots 6 and 7 in block 30, in John Sherman Trustees sub¬ 
division of part of a ti*act of land known as ‘LMount Pleas¬ 
ant” and ‘'Pleasant Plains,” now known as “Columbia 
Heiirhts” as per y)lat recorded in the Office of the Surveyor 
for the District of (V)lumbia in Libei* Governor Shey)h(‘rd, 
at folio 158, improved by y^remises known as the Melrose 
Apartment House situated at Xo. 1345 Clifton Street, X". W. 

Lot 29 in Levi Woodbury’s combination of lots in s(iuare 
numbered North of Scpiare 242, as ])er plat recorded in the 
Office of the Survevor foi* the Disti'ict of (’olnmbia in Book 
28, y)ai>e 73, imy)roved by })i-(*mis(\s known as th(‘ Hockin<>-ham 
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Apartment House situated at Xo. 1317 Rhode Island Ave¬ 
nue, Northwest. 

Lot No. 70, in Guy S. Zepp’s combination of lots in Block 
8 of “West Ecking’ton” as per plat recorded in the Office 
of the Surveyor for the District of Columbia in Liber 58, 
at folio 134, said block 8 being now known for pur- 
11 poses of taxation and assessment as Square 3519, 
same being improved 1 a' a garage building* situated 
on Q Street, Northeast. 

Lot 40 in Charles E. Roach and IVilliam N. Roach Jr’s. 


as per plat re- 
the records of 


subdivision of lots in Block 5 “Cliffbourne” 
corded in Liber County No. 19 folio 160, of 
the Office of the Surveyor of the District of C’olumbia, im¬ 
proved by premises known as the Cliffboufne Apartment 
House, situated at 1855 Calvert Street, N. W. 

Part of lot 7 in square 456, described as follows: Begin¬ 
ning for the same on E Sti*eet north at Hie southwest 
corner of said lot 7 and running north 75 feet, thence East 
44 feet 11 and ^4 inches, thence south 75 feet, thence west 
44 feet 11 and 14 inches to the place of beginning, improved 
by premises Nos. 627-29 E Street, Northwest. 

Lot 110 in Ernest G. IValker’s combination of lots 52, 53, 54 
and 55 in Columbia Heights Realty C’ompany’s sulKlivision 
of part of Block No. 29 “Columbia Heights’’ as per plat of 
said Walker’s combination recorded in Liber No. 59, folio 
4, of the records of the Office of the Surveyor of the Dis- 
trict of Columbia, said Block 29 lieing now known as 
Square 2868, improved by premises known; as the Marne 
Apartment House, situated at 2416 Thirteentli Street, N. W. 

Lots 36 and 37 in Charles AV. King’s sul)division of lots 
in Square 2817 “Fourteenth Street Height^,” as per plat 
recorded in the Office of the Surveyor for the District of 
Columbia in Liber 60 at folio 70, improved by premises 
known as the Buchanan A])artment House, situated 
12 at 4526 Thirteenth Street. 

The west 58 feet front on U Street by depth of 20 
feet on 14th Street of Lot 1 in St. Alatthews Church sub¬ 
division of lots in Square 236, as ])er ]dat recorded in Liber 

AV. F. folio 61 of the records of tbe Office of the Surveyor 

• 

for the District of Columbia, being improved by ])remises 
situated the northeast corner of 14th and U Streets. 


2—i575a 
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Part of original lot 17, in S(]naro 450, contained within 
t]i<‘ following- metes and bounds, viz; beginning at a point in 
the line of north F Street at the Northwest corner of said 
lot and rnnning east along the line of said street 23 feet 3 
inches, thence south 159 feet 1 and inches to public alley, 
thence west 23 feet 3 inches and thence north 159 feet 1 and 
inches to the place of beginning, improved by ])remises 
No. 01S F Street Northwest. 

Lots 20, 21, 22, 23, 24 and 25 in S(|uare 3287 in the sub¬ 
division known as “Manor Park.” 

Pari of lot 7 in the subdivision of parts of ‘L\rgyle,” 
“Fowl" and “Lorn" as made by the Commissioners ap- 
])ointedtomakepartilion in F(piity No. 4907, in the Supreme 
Cou]-t of the District of Columbia, which said subdivision is 
recorded in Liber (Governor She])herd,folios 49 and 50 in the 
Surveyor's Office for said District, described as follows: 
beginning for the same at a ])oint distant 100.55 feet north- 
(*asterly from the southwest corner of said lot 7, and run¬ 
ning thence northeasterly 114.20 feet, thence due east to 
the west line of lOtli Street east Extended 232.44 feet, thence 
south along said west line of said IGth Street Extended 110 

«r? 

f(‘et, and thence west 244.81 feet to the place of be- 
13 ginning, said land improved by premises No. 4610 16th 

Street, Northwest; and being the lot on which said 
])remises is Imilt and the lot immediately adjoining on the 
south, and lot 24 in scjuare 141 the Premier Apartments. 

9. Plaintilf states that said copartnersliip, on February 
16 and P\4)ruary ’18, 1924, was dissolved through the efforts 
of the defendant Emily M. Stubblefield, ])ersonally, to bring 
about said disselntion, she acquiring control and domina¬ 
tion over him in the enf(Hd)led condition of Thomas W. 
Stnbble(i(‘ld, in the last two or three years of his life. 
Plaintiff further slates that it was necessarv to the said 
dissolution, the agreemeiit therefor, and the execution 
thereof, that the defendant Emily M. Stubblefield should 
b(‘come, and she did become, a ])arty to the dissolution of 
said copai’tnershi]) which had been conducted in the name 
of T. W. Stubblefield and ('ompany. A true copy of an 
agrecmnuit dat'(‘(l P'ebruary 16, 1924, providing for the dis¬ 
solution of said coi)artnersliip is attached hereto marked 
Plaintitf's Exhibit C, and is prayed to be read as a part 
iiereof, tlie same as though incorporated herein. There 
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also was executed in connection with said i agTcemeiit of 
dissolution, and as a part thereof, a deed between Emily 
M. Stubblefield and Thomas W. Stubblefield on the one ])art 
as grantors, and this x)l^iiBtiff on the other part as grantee, 
whereby there was transferred to the plaintiff Jierein, as 
part of his proceeds of the copartnership of T. \V. Stiiblhe- 
field and Company, the undivided three-fifths interest in 
and to the same, held bv Thomas W. Stubblefield and 

14 wife in premises known as No. 922 New York Ave¬ 
nue, and premises on S Street between! 19lh and 20th 

Sts., Northwest, known as the Chateau Thierry Apartment 
House, said Chateau Thierry being situated on Lot No. 64 
in Ernest G. Walker’s combination in lots in square num¬ 
bered 110. In and bv said deed, the said Chateau Thierrv 
Apartment House was conveyed to the ])laintiff subject 
only to a first deed of trust for $130,000.n0, maturing in 
July 1925, and it was further, in and by said deed, i)rovided 
as follows: ‘‘It is understood and agreed That the said 
Thomas W. Stubblefield is to assume the payments on ac¬ 
count of curtails on principal and interest pn the second 
and third trusts now of record against this ;])roperty, and 
the parties of the first part for themselves, their heirs and 
assigns, hereby agree with the party of the second })art 
that said parties of the first part will have: this property 
entirelv released and relieved from said second and third 
trusts held by Ernest G, Walker and Emory L. Coblentz, 
on or before the time when said first trust matures in Julv 
1925, and said parties of the first part hereby agree to hold 
party of the second part harmless from loss or damage on 
account of said second or third trusts.” A true copy of 
said deed is attached hereto marked Plaintiffs Exhibit D, 
and is prayed to be read as a t)art hereof the same as 
though incorporated herein. The agreement of dissolution 
dated February 16, 1924, carried the same provision as 
aforesaid, that the Chateau Thierry would come to plain¬ 
tiff subject only to first trust of $130,000.00, and that the 
second and third trusts would be taken care Pf as principal 
or interest fell due, and would be paid off on or 

15 before July 1925. ; 

10. Plaintiff states that he faithfully complied 
with each and every of the things to be done or performed 
by him in connection with the dissolution of the partner- 
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sliip. ITo convoyed by deed dated and executed and ac- 
kno\v]edi>-ed Fe])ruarv IS, 1924, l)v liimseli* and wife to 
Tlionias W. Stubldefield, said deed beine: recorded March 29, 
1924, the undivided two-fifths interest held by him in and 
to tlie several pro])erties herein called and termed as 
])remises Xo. 2 Iowa (''ircle, the St. Mihiel Apartment 
House, the Berkshire Apartment House, X^o. 514 F Street, 
tile Orme ])ro])erties at and adjoining* 10th and K Streets, 
the Flifton Terrace Apartment properties, the Dresden 
Apartment House, Xo. 1467 Bhode Island Avenue, Xorth- 
west, the Brunswick A])artment House and the property 
known as deary Stables. A true co})y of said deed is at¬ 
tached lu‘reto marked Plaintiff's Exhibit E, and is prayed 
to be read as part hereof as though incor])orated herein. 

Plaintiff and wife also by a sei)arate deed of same date, 
acknowledgment and recordation conveyed to Thomas W. 
Stubblefield the ])roperty herein described as Cathedral 
Mansions. A true co])y of said deed is attached hereto 
marked Plaintiff*'s Exhiliit F, and is prayed to be read as 
part hei'eof as though incor])orated herein. 

Iffaintiff on February 18, 1924, also delivered to Thomas 
AV. Stubblefield })romissory notes held by him and canceled 
in settlement of the copartnership to the amount of $427,- 
000.00, the largest part of same being secured by deed of 
trust, and, in addition, promissory notes in small amounts 
owned by the co})artnei*ship, aggregating .$4,839.54. 
16 And, as stated, also did and performed all other acts 
and things necessary to vest in Thomas AV. Stubble¬ 
field the co])artnership ])roperty, aside from that due plain¬ 
tiff under the dissolution agreements aforesaid. 

n. Plaintiff states that pursuant to the scheme and ar- 
]*angeinent between the defendant Emily AI. Stubblefield 
and Thomas AV. Stubblefield, but of which ])lan plaintiff’ was 
unaware at the time and until recentlv, the defendant and 
her husband, upon dissolution of the copartnership, ])ro- 
ceeded to vest ii] the defendant Emily AI. Stubblefield, as 
of her sole and s(‘parat(* estate, those real estate ])i*oy)- 
erties deemed to have the largest ecpiities and to lie the most 
advantageous for her to hold in the event of his death, h(‘ 
being then in ill health and subject to a disease from which 
death might ensue at any time. The purpose of said com- 
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bination and conspiracy was, and plaintiff so avers, to 
liinder, delay and defraud yilaintitf in the matter of the 
second and third tiaists on the (’liateau Tliierry, and the 
laiited States, in the matter of taxes due it lyv the decedent 
Tliomas W. Stubblefield and other creditors, present or 
prospective, there b(‘ini>: })rol)ability some of said properties 
were over mort,i>’ai>:ed. 

Pursuant to this scheme there was placed of record in 
the Sprini;- and Summer of 1024, and following the dis- 
solution of co])artnershi]>, deeds whereby ThOmas AV. Stub¬ 
blefield conv(‘ved to Kmilv M. Stubblefield hs of her own 

• • 

sole and separate estate, the properties hereinbefore men¬ 
tioned and described as the Melrose Apartnient House, the 
Rockingham Apartment House, th(‘ garage on Q Street, 
Northeast, situated on Lot 70 in Bkx'k 8, West Eck- 
17 ington, the (liifbourne A])artment House, 627-20 E 
Street, Northwest, the Marne, the noi'theast corner 
of 14th and Sti*eet, Northwest, 618 F Street, Northwest, 
the Manor Park lots. No. 4610 Sixteenth Street, Northwest, 
1467 Rhode Island Aveniu* and the Brunswick Apartment 
House, all of said pro])erties except those unimproved and 
the home place, 4610 16th Street, being rented and bring¬ 
ing in large amounts each month. ; 

12. Plaintiff states that he had been associated either 
as an em])loye, or in ])artn(‘rshi]i at intervals with T. W. 
Stubblefield almost ever since he plaintiff first started to 
earn a living, and was familiar with his methods of doing 
business, with the details of the ]')roperties and with the 
mode of ai'rangement of details, and after the dissolution of 
])artnership, said T. W. vStubl»lefield employed him to as¬ 
sist him in certain of tlu'se matters both he and the defend- 

» 

ant Emily Stubblefield professing outwardly their regard 
for him. Thomas W. Stubblefiihd ])romised.to ])ay him for 
these services, but did not do so, ])rofessing fo be in need of 
all the cash he could rise. The services so rendered were 
in coniKH'tion with the sale by the Stubblefields in the Sum¬ 
mer of 1924, of the Cathedral Mansions, of Clifton Terrace 
and the Chastleton Apartnunif House, in connection with 
which last named venture, T. W. Stubblefield said to plain¬ 
tiff it was the ])rincipal item in the loss of■ ^300,000.00 by 
him in carrying same: also plaintiff rendered services in 
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tliu mattoi* of roleasiiiii: a l)lankc.‘t trust of $491,000.00 on the 
Brunswick, Premier and Dresden Apartment Houses 
referred to lierein, and tlie preparation of other 
18 s(‘])arate trusts in connection with the refinancing, 
]>laintiff awaiting payment for his services at the re- 
(|uest of said 8tui)hlefield who was ill, and to wliom plaintiff 
was iitta(‘]u‘d, and on wliose word lie relied. 

Id. Plaintiff states that at the time the Chateau Thierrv 
A])artment House was deeded to liim under the dissolution 
agreenumt hy the defendant and Thomas AV. Stubblefield, 
as hereinbefoi-e s(‘t forth, there was against it besides the 
first trust of $ld0,000.00, a second trust and third trust 
payable princi])al and interest in monthly curtails with pro¬ 
vision in the tiafst deeds for foreclosure in the event monthly 
])ayments due wcu'e not met, the amount due on the second 
trust at tlK‘ tinu‘ of dissolution of ])artnership being $77,- 
L^"^1.9(), and on the third trust, $90,500.00. The dissolution 
agreement iXMjuired these monthly curtails to be made by 
tlu‘ Stul)b](‘fields. and the second and third trusts to be paid 
in full and the Chateau Thierry released therefrom on or 
maturity of the* first trust in duly, 19*15, so that plain¬ 
tiff would have said Apartment House, subject only to the 
first trust whi(‘h could be carried and renewed easily. 
Thomas \V. Stubblefield, in a(*cordance with the agreement 
of dissolution, jiaid the monthly instalments due on the 
second and third tiaists on the Chateau Thierry, as follows: 


^larcli 1. 19*14 on se(*ond trust $1000: on third trust $500.00 

At)ril 1, 1914.$1000; “ “ $500.00 

:^ray 1, 1914. $1000; ‘‘ “ $500.00 

dune 1, 1914 “ “ $1000; $500.00 


Th(‘ instalment due on the second trust on dune 1, 1914, 
was $4,400.00. In accordaiu-e with a plan arranged between 
th(*m, as ])laintiff is now informed and believes, and so be¬ 
lieving, av(‘rs, l)ut of which he was until rec'ently 
19 ignorant', the said Thomas W. Stubblefield agreeing 
under the undue influence and duress of defendant 
Emily M. Stiibhhdicdd, to her scheme default was ])urposely 
mad(‘ in the ])ayment of $1,400.00 of the $4,400.00 due liy the 
vStubblefields, and threat of foreclosure if not paid was 
made to plaintiff by the holder of th(‘ second trust. The 
Stubblefields in fact, in ^lay, 1914, had sold the Buchanan, 
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receiving cash and negotiable securities, concealing said 
sale from plaintiff and ordering their employees to keep 
the sale secret from plaintiff, who knew T. W. Stul)l)lefield 
in January, 1924 had willed this ])roperty to his sister or 
for her benefit. 

Plaintiff brought the default to the attention of Thomas 
W. Stubblefield, and said Stubblefield, in line with instruc¬ 
tions as plaintiff has learned just recently, he and defend¬ 
ant Emily Stubblefield had given their employes, in event 
plaintiff made inquiry, to inform plaintiff they were very 
hard up and losing money, and in conforniance with the 
scheme planned between Emily and Thomas W. Stubblefield 
to get rid of their (Jiateau Thierry second and third trust 
obligations to plaintiff, falsely and contrary to the fact, in¬ 
formed plaintiff he was short of casli and could not meet 
the payment due, requested plaintiff to i)ay :the balance of 
$J,400.00 due on the second trust on June 1, 1924, said 
Stubblefield promising to reimburse plaintiff when later in 
funds. Thereupon, plaintiff relying on the representations 
and promises made him on June 19, 1924,; paid the said 
$3,400.00 and averted the foreclosure that was threatened. 

Said Stubblefield did not thereafter redeem his 
20 promise to repay the $3,400.00 vrith interest, but 
when approached for repayment, though in funds 
frequently thereafter, continued contrary to the facts and 
the prearranged plan to represent that he was hard up and 
in danger of loss of his i^roperties. Said Stubblefield did 
however continue to make monthly payments as due on the 
second and third (diateau Thierry trusts, asifollows: 

Julv 1,1924 on second trust $1,000.00; on third trust $500.00 
Aug. 1, “ $1,000.00; “ $500.00 

Sept 1, “ ‘‘ “ ‘‘ $1,000.00;“ “! “ $500.00 

When a payment of $1,000.00 on the second trust fell due 
on October 1, 1924, said Stubblefield again did not pay it, 
and again the holder of the second trust, U. M. Walker, 
threatened plaintiff with foreclosure. Said Thomas W. 
Stubblefield said to plaintiff he had paid the'$500.00 due on 
the third trust, though he was very hard pressed and unable 
to raise any further moneys, and again re(iuested plaintiff 
to help him out and promised plaintiff repayment if he 
would do so, and plaintiff who relied upon the representa- 
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lions of sai<l Sliii)l>l('ri('l(l, tlint lio was iiiiahle to inoel tlie 
payiiKOU, avcoi-cliiiiiiy, to avoit foroc/Iosiirc', and to help out 
said Stul)l)loli(‘ld, in wlioin ]u‘ had ahsohite ('oidichnu'o and 
071 wlios(‘ r(‘|)j‘<.‘>ontations and ])roinis(‘s ho roliod ini])Ii('itly, 
did ])ay on Ootohoi* ih’), to R. M. Walker the $1,000.00 

instalment dne ()etol)ei- 1, R)24. 

Said Stnh])leli(‘]d eontimnHl to r(‘t)resent to ])laintit‘l’ (con¬ 
trary as ])laintitT has leanuHl reecmtly to the raet) that he 
was veiw hai'd np, that his ohli^e’ntions were ])ressing 

21 him and that he wotdd he nnahle to meet the terms 
and conditions of his dissolution aii’reement with 

})IaintitT. and that ])lainti!T miiflit or would he tinancially in¬ 
volved if he said Stni)hleli(‘ld failed. Said Stnhhleiield 
ret)resented to ])laintiff contrary to the facts that he had 
lost $.’)00,000.00, ])i-inci})ally iii the (liastleton Apartment 
House deal and reijnested ])lainiiff to rchieve him, Stul)hle- 
iield, of makini>- fuiur(‘ maturini;- payments on the Walker 
second trust. Said Stuhhhhit'ld and his wife concealed from 
plaintitT and ordered the* ol'fu-e employes to conceal from 
])laintiff the true ('ondition of the affairs of himself, Stubble¬ 
field, and wife. PlaintilT stales that the* Stubblelields were 
aware that ])laintiiT kiu'w that under a blanked mortg’ai>'e 
of $-hn,()lJ{).00 with Emoi‘v L. (’ol)lentz of Frederick, Marv- 
land, tiieiT* was due and ])ayable each month to T. W. Stul)- 
blefield. the sum of )()().()(), and when plaintil‘f mentioned 
this, the said Stubhieliehd ('oiiirai-y to the fact as plaintiff 
now is infoiTiU'd, and iivei-s. but did not then know, stated 
to ])laintilT tliat sad;! monthly payments and more, had all 
been and weu'e bein_i»‘ uxmI to mend heavy lossc*s lu‘ had in¬ 
curred since dissolution of tlie partnership agreement. 
Plaintiff staters that the* Stubbleliehds sold two a])artment 
houses, the Puclianan and the ('liffbourne, tin? foi-mer stand¬ 
ing in his name and the !att(‘i- in h(*r's but concealed th(‘ fact 
from ])laintiff, and as to th(‘ Ifuchanan, as plaintiff has 
learned within the last few w(*eks, gave e.xplicit dirt‘ctions 
the sale of same should be ke))t fi'om ])laintiff. Said Stub- 
blelield defaulted on the second trust payments of $1,000.00 
each, due on tin* (’hat(‘au Thieia'v on the first of Octo- 

22 her, Xovember 4. 1024. r(*si)e(dively, but paid the 
$500.00 due the lirst of each said month on the third 


trust. 
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Said Stubblvfield making tlie representatioiis and cd::- 
c*ealm(‘nts atV)r(‘said to })laiiitiir in the Autunhn of li)24, i\:*-■ 
(|iu‘slc*(l plaintiff to rolievo bim of making fuilnrc niatiiringl 
j)ayments on the Chateau Thierry second trust, pi-oinising,i 
wlien able, to repay advances already made. Plaintiff.' 
induced by the misre])resentations made him^ as aforesaid, 
and said Stnbblelield's promises as to r(‘])aymenl of back 
amounts due ])laintiff, and th(‘ threats of foreclosure of tin* 
Chateau Thierrv if defaults were made on the second and 
third trusts, which tiTists W(‘re too excessive for plaintiff 
to cany, and l)ut for which misrepresentations and ])rom- 
ises, and his absolut(‘ conlideiice in said Sttibblelield and 
his promises, he would not hav(‘ consented ;to, but would 
have held said Sublilefield strictly to his dissolution con¬ 
tract, yielded to th(‘ importunities to the extent that he 
informed said Stubblefield that if said Stubl)lefield would 

at oitcc have Chateau Thierrv released from the third trust 

« 

thereon and he the plaintiif could r(‘financei the first and 
second trusts, he would relieve said Stubbletield of his 
future obligations, but until the third trust; was actually 
released the refinancing accomplished, tin* ^original con¬ 
tract of dissolution should remain in full force and effect. 
Kefinancing- proved unable of accom])lishment. Said Stub¬ 
blefield continued, as heretofore stated, to default on his 
payments on the second trust as they felli due and the 
situation for plaintiff became more critical as said Stubbh- 
fih‘d and his wife well knew. They continiu‘d (‘ach and 
both to misre])resent to ])laintiff tli(‘iriOwn financial 
'2‘^ situation and the linancial dangm- tli(*v we]-(‘ in witli 
the conse(iuent dang(‘r to ])laintiff on outstanding- 
obligations. Plaintiff was not the informed and did not 
know, but has onlv recentlv biaui iiifoi-nunl, and now av(‘rs, 
that at this period of time and ])rior and subsequent tln'relo, 
tii(‘ d(‘fendant Kmily .M. Stubblefield and Thomas AV. Stub¬ 
blefield were diverting the mom^ys of Thomas \V. Stid)bl(‘- 
field from their ordinary and ])rop(*r chanmds and obliga¬ 
tions. and W(M‘e using ]-eveuues from his ])i' 0 ])erties and 
assets to reduce oi* clear off obligations on fhe ])]-()])(‘rti(‘s 
of the wife and that were in hei* name.Cnnl hniding 
])rivately and s(‘cretly the not(‘s that W(‘r(‘ ])aid, but t)av- 
ment tluu-eof concealed, and leaving lu‘avy encumbrances 
on ))rop(‘rti(‘s in his name, ])art of said plaii being to de- 
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(*(‘ivo ])lniiitiiT ami ohlaiii loi- ih> ('oiisicU'ration discharge 

of tilt' siH'ond a.nd tiiii'd li’nsl Chatcaiu 'rifu‘n*v liability 

* • 

to ])laiiii i fi". ])ari of tiu' ])laii being to c*\*ad(‘ jnst tax liability 
to th(‘ 1 iiit(‘d Siat('s and ])ai’t ol‘ the ])lan b(‘ing to (‘vade 
liability to other c‘i‘(‘ditoi-s holding obligations of Thomas 
AW Sinb])l(*li('ld and of i)ro|)erties in his name. Finally, 
in X()\-eniber li)24. ])laintiff ]'(‘ceived an offen* of (‘xchange 
for the diatean 'riiieri'y. said (*xchang(‘ contcmiplating n*- 
l(‘as(‘ of the third trust, and in conv(‘rsation with Thomas 
AA’. Stnbbl(‘ii(‘nl. wlio was in dt'fanlt. nu*ntioiu‘d the matter 
to him and said Stn]»b]e1i(‘ld i-e]>li<‘d to ])lainti{‘f, who con- 
tinned to hax'e contichnice in >aid Stid)bh‘li(‘ld. to go alu‘ad 
and sign np for the exchamge of th(‘ ])ro])erti(‘s, and lu‘ 
said Stubbh'held wonld get tin* third trust r(‘h*as(Ml. Tluno 
111 ) 011 , on I)eceml)(‘r 11)24, indiuanl by th(‘ statmmmts of 
said SnlTIelieid. ])laintil‘f signed irp a binding con- 
24 tract to exc!iang(‘ tlie ('bateau 4'hierry. A true co])y 
of sadd contract is attat-hed hmado mark(‘d Plain- 
tilT's Kxh.ibit (1. and is i)ray(‘d to be rcaid as ])art luM'eof 
as tiiongii in<-oi-])orate<l herc'in. Said arrang(‘ment did not 
conteni]»iate and inclmh* rc'h'ase of said Stnbbhdield from 
his s(‘cond trust obligation on tin* ('bateau Thierry and 
would be if so construed without (‘onsidei'ation and void, 
said Stubblefiehrs dissolntioii of partnership contraet being 
that on or b(‘for<* July 11)2.”), ln‘ would tak(‘ up the second 
and third trusts and m(*anwhilo meid curtails n‘(]nir(Ml and 
that th(‘ ('hat(‘an 4Jii(‘rry should conn* to ])laintiff subject 
only to ^rlJO.OOO.OO and tin* >ol(* ])nr])os(‘ b(‘ing to (‘iiabh* 
release of the third trust for pnr])os(‘s of tin* (*xchang(*. 

iJaintiff av<*rs that after plaintiff had (‘xeented tin* bind¬ 
ing ci)ntr;ict of exchange of the (‘hatean Thi(*rrv said 
Stnbbh'hcld I'epreseiited nnirnly t() plaintiff that In* said 
Stubblefield conid not ami \va< not linancially abh* to do as 
lu* iiad ])roniised to (lo Ix'fore the exchang<* contra(‘t was 
sigiH'd. naiiK'ly, cans(* the 1 Idl'd trust to be i*el(‘as(‘d in 
accordanc(* with the dissolution agr(‘(‘m(*nt. but stat(‘d to 
plaintitf tlmt if plaintii'f wonld j)nt a thii'd tiaist of $10,- 
OOO.OO on plaintiff's r(‘al estate ami wonld pay certain cash, 
lie, said Stnbbh'field wonld cause tin* thii'd trust on tin* 
('hat(‘an Thi(‘rry to b(* r(‘l(‘as(‘d by m(*ans of placing two 
n(‘W ti'iists on two of his prop(*rti(‘s, nam(*ly, $44,r)00.()0 on 
the loth and F Stre(‘t ])rop(*rties, and $.‘)l,0t)0.00 on tlie 
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J)res(l(‘ii Apai‘tm(*ii1 TIou-c. IMyiiii;-on 1 liv;misr(;])re.senici- 
tioiis madn liim l)y Stiiblddickl, jind Stubblelidd’s state¬ 
ments that ()tli(‘i-\vis(‘ ])]aiiititT would lose tin* Chateau 

25 Tliierrv l)v t'orcelosiii-e diu* to Stub])l(!fi('hrs inabilitv 

• • ■ ^ 

to meet curtails and ])ay off eitlnu' tlieisecond or third 
trusts on the Chateau Thiery as Stubbhhield had con¬ 
tracted to do when tlic copartnershi]) was dissolved, iplain- 
tiff [)lac(‘d a third trust of s^lO,()()t),()() on the ])i' 0 ])erty at 
2945 Conn(‘cticut Axaniiu', Xorthwa^st, deed(‘d him. in ex- 
chan,<;-(‘ foi* th(‘ Chateau Thierry, })aid on n(‘c(‘rrd)er 7, 1924, 
jfljObO.OO overdue by StubblCield on the Wa.ike]* s(‘cond trust 
on the Chateau Thieriw, and out (;f tlu* settlement of the 

Chateau Tliienw—29-15 (Connecticut Avcniue (.‘xchane'e con- 

• ^ 

sented there should be d(‘ducted and tlierif was deducted 
and paid to K. M. Walker th(‘ sum of ^t^4,40().(:)() then overdue 
since December 1, 1924, on tiie Walkiu* second trust, and 
Thomas W. Stul)bl(‘field raised tlie balaiuie iu*cessary to 
release the (chateau Thierry thii'd trust by switching the 
balance to the holders of said third trust iij tln^ form of a 
third trust of ii<44,5()0.0() on th(‘ 10th and K Streets pro])erty 
lierein])efore mentioned, and ^>21,000.00 on the Dresden 
Apartment House hereinlxh'ore mentioned. Thei-eupon said 

Chateau Thierrv third trust was i-eleased and the exchani»‘e 

« ^ 

of the (Chateau Thierry subject to and second trusts 
for 2945 CConiUKdicut Avenue, subject to thr(*e trusts thereon 
effected, said Stubblefield ])]-omisiny plaintiff to ’-eimluirse 
him whenever anv cash came into his hands for all the cash 
moneys that plaintitf had becni coin]H'l!ed to ex])end to meet 
overdue payments on the Walkei* second trust. Plaintiff 
states that at the tinu* of scUthniKuil r)f thei transaction in 
the title com])any offices tlu* attorney for said;Stubblefiehl, in 
accoi-dance with the schenu‘ herein set fortfi, att(‘m])teel to 
obtain a release fre)m ])IaintiiT. but ])!aintiff red'useel 
2() te) se) ag‘r(*e anel declineHl to siyn tlu* pa])e*]‘ ])re*])areel 
anel which ])aper he was re(iueste‘d to exe*cute. Plain¬ 
tiff states that saiel release* of saiel third trust was without 
ce)nsieleration to ])laintiff moving freun saiel Siubblefielel, in 
that same* was but a ])ai1 pe*]'for!nane'(' of that which said 
Stubblefielel was already unde*r ce>ntra.ct to |!)erfe)rm by the 
terms of the* elissolutie)!! a.<»‘re*e*nu*ni. PhdntiiT furilior states 

anel avers that said navinents and anv anel all acts elone bv 

. • • * 

plaintiff in connectie)n with the seconel anel thirel trusts on 
the Chateau Thierry were made anel i)e*rfe)rmed by plain- 
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•lij'r i'l (Ui tli<‘ i-(‘])r(‘;A*i!i as aforesaid inadti 

him hy tlu* Siii]>l)I(‘li(*lds with rc‘l\‘r(*ii(‘(‘ to thoir tiiiaii(*ial 
(oiidil ioas. wliicli i'(‘])r(‘S(*iilat i<*ns lu‘ now knows, ])nt did not 
nnlil roc(‘ntly. know, W(‘rc‘ t‘als(‘ and that said ])aym(‘nts and 
ads and thiniis niadi* and doin* by him, wonld not liavo lanm 
mad(‘ and dono l)nt for llu‘ dcHunt and misroprosontatioiis 
])i'a(*li('(‘d n])on and mad(‘ to him and l!u‘ (Ud'anlts of said 
Stni)i)](‘ti(‘l(i ]nM'(‘in mcailiomul on tin' scvond trust. 

14-. Plaint iff state's tliat it was aiirood botwoon himself and 
said Thomas W. Stnbbl(‘li(‘ld, at tlu' time of dissolntion of 
I ho pai‘1 nc'rshi]), tliat ])laintiff shonld b(‘ i-elie'ved of any and 
all liability and any and all elaim airainst ]>laintirf on ae- 
connt of any and all malte'rs and affairs of the partnershi]), 
inoliidiny ])Iaintiff*s pei'sonal eiidorse'numt of oblio-ations of 
th(‘ ])artnorshi]), and the* ])roonn‘nn*nt of eredit in plaintiff's 
])(‘rsonal name' foi' the' use* and bcnu'tit of the partnei'slii]) and 
for ('X])ons(‘> inonrrc'd. by tlu' ])artnei*shi]) in th(‘ manage- 
nn'iit of the i-oal estate*, and for any ta.xe's due in eonneetion 
with the* ])ro))o]'tIes of the* ])artnershi]), save and e.\- 
27 eopt tliat ]daintiif, as he* has eloiu*, shoulel assume and 
])ay all miseellanoons bills on tlie ('hatean Thierry, 
and on Xo. b22 Xew York Avenne, whiehi were d(MHl(Ml to 
him in the* dissolntion. Pbiintiff states that jinrsnant to 
and in aoooi-(hino(* with this agre'i'nu'iit and of the elissoln- 
tion, a. notioo Of di<s(hntion of parln(*rship was e.xented 
r’ebimary 27, 11)24, and pnblishe*d imiiK'diately as follows: 

nl Itf I'ffU f)l P(l rf Itc i'sll I j). 

Tho j)arl n»*rship horotol'oro oxisting be‘twe*e‘n Thomas \V. 
Stnbi>h*h<*h 1 and Pai'fu'hl A. Sli-e*(*l, iiinh'!- the tii*m name; 
of \\\ St nb!»le‘fa*l<I tk ('ompaiiy, has be*e*n and is dissolx'ed 
by rnntnal e*ons(*ni. All obligations dne* to said pai*tne'rship 
arc payable* to 'j'liomas \V. Stnbblclicld, Poloi'ado Building, 
Washington, 1). (and all obligations dm* from said ])ai‘t- 
nership ai'o payable by said Thomas \\\ Stnbbl(*lie*ld." 

PlaintilT states that said Thomas W’. Stnbbh'lie'ld did not 
eompl>' with tin-se conditions ol' the* dissolntion agi'e'ement, 
but faile:i to pa>' a number of obligations of tin* partne'r- 
ship, elai.ms J'o]- semie of whie*h hax’e* been pi'(‘Sente*d to plaiii- 
tilT, and di<l not pay or e-ause* plaintilT to lx* r(‘lie'\’ed from 
liability on e'omm«*rcial pa})e*]- for the* use* and b(*n(‘lit of the* 
]>artnershi}), in the* sum e^f moix* than 'riiirty-hve lhe)usanel 
($35,000.00) Dollars. 
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IMaiiitilT stal(‘s tl. ■ la* lias Ixhmi iiir()i'ni(‘(l only i-c- 
(HMilly lliat snbscMjuent to the dissolntion ot' t,li(‘ ])artnei'slii]) 
to tlie (‘ 11(1 that ])laiiitiff and otliers mi,<i-lit lx* liindered, de¬ 
layed and d(*franded and ])revented from eiifor(*(‘ment of 
th(‘ir jnst ri,i*hts. claims and demands a.U’ainst Thomas 
2<S \V. Stnl)l)l(*tH‘ld, and that at the time ()f his (h'atli the 

defendant Mmily M. Stnl)l)leli(‘ld mi^Tt hav(* in her 
own nam(‘ tlu^ best and most beneficial jiarts of the estate 
of Thomas W. Stnbbl(‘fi(‘ld, a syst(‘matic ('Oiirs(‘ was ])nr- 
sn(‘(l bv defendant Kmilv M. St nbblefi(‘ld of nsinu' his ass(‘ts 
and means and m()n(‘ys that w(‘re deriv(*d from r(‘nts, in¬ 
conn* and sales of his ])ro|)erties, some ti’ansfei'red by the 
husband to the wife, but in fraud of his ci'editors, inclndin;H* 
])laintil’f, in clearini*' debts and ()blii;-ations a'li'ainst pro])er- 
ties placed in the name of Mmily M. Stubblefield, and leav- 
inii: ontstandin,u' obiiii-ations on ])r()])('rties standin.ii' in his 
nam(‘, th(‘ ])ni’])()se of this conf(*(leration a'nd cons])iracy 
bein<»’ as h(‘retofore stat(*d. and to creat(‘ the im])]x*ssion 
that he had (li(‘d insohx'iit oi* of little means, wh(‘reas tin* 
(‘State in hei* name, but e(iiiitably the ])roperty of the dece¬ 
dent's estate, is of a value of more than Seven huudiTxl 
thousand dollai'S, as will a])]x‘ar u])on a just and tiau* ac- 
countinii' of tin* ])arln(‘i-shi]) of T. W. Stubbl(‘iiehl and ])lain- 
t iff and of Thomas \V. Stubbh‘tie!(rs t riu* (‘stat(‘. Plaint iff 
stat(‘s that h(‘ has been informed only r(‘(‘(‘iiitly, and u])on 
information and lK‘li(‘f, avers that juirsuant to tin* arran.ux*- 
m<‘nt afor(‘said, many thousands of dollafs W(‘]*(‘ tak(‘n 
from the estate of Thomas AV. Stubble(i(‘ld jn his lif(‘time 
and used to pay and tak(‘ ui) tin* outstandini*' d(‘(‘d of trust 
not(‘s on the home plac(‘ of tin* Stubl)l(,‘fi(‘l(rsi, tin* afor(‘said 
41111) Si.\t(‘enth Str(‘(‘t, Xorthw(‘st, and said; notes h(‘!d by 
(l(‘f(‘n(lant Kmily M. Stubblefield or by sonn* oiu* for her 
us(‘ and benefit, and subj(‘ct to Ikm- control and direction, 
and th(‘ trust i‘(‘pr(‘S(‘nted by said not(‘s ]x‘rmitt(‘d to r(‘main 
of r(‘cord unrel(‘as(‘d. Idaintiff furth(‘r states that as he 
has b(‘c‘n infornu'd rec(‘ntly, and avers, tlu' sanu* 
2!) course was and has be(‘n pursiu‘d with reference to 
the ])rop(‘rty known as Xo. (IIS F Stixx't, Xorthwest, 
th(‘ Mann* A])artm(‘nt Ilous(‘ and oth(‘rs, of the properties 
h(‘i'(‘in nu'ntioned, and ])laintiff states that lu'i is advis(‘d the 
d(‘f(‘n(lant Fmily M. Stubbh‘fi(‘ld may be maU(‘ to discover 
and ac('ount for all monevs had and received'for anv of the 
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])i‘()])(‘ii i(‘S ]i(*r(‘iii iiUMil ioikm] since tlu* dissolnlIon ol‘ llic 

partnvrslii]). Plaintiff statvs that since dissolntion of the 

])artnershi]) tlie Dresdcni A])artmont IIons(‘ was sold In' 

Tliomas W. Stnhl)l(dicld and on Mar(‘h 20, 102.") tiu' snm of 

nior(‘ than 70,000.00 ]*oaliz(‘d hv him in oiu' snm fi'om said 

sah‘, ovt‘ 1 ' and ah()V(‘ all cncnmhranc(‘s and cliai'ii(‘s a.jjcainsl 

sam(‘ and was de])()sitcd in hank and then ])nrsnant to tlu* 

cons])iracy InnTnnheforc' set forth, was forthwith withdrawn 

hy defendants Thomas \V. Stnhhlefield and Kmily M. Stnh- 

hl(‘lield,as plaintiff has been r(‘cently inform(‘d and l)eli(‘ves, 

in such maniK*!* as to ])r(‘vent as far as ))ossil)le trace of ns(‘ 

of same hnt ])laintiff is info]-med a lari^e ])art of same was 

ns(‘d as lun-einhefoi'e set forth in clearinir real estate in 

Kmilv M. Stnl)hleti(‘l(rs name, of ontstandini»' obii^-ations 

and in tin* pni'chase of securities for her nse and benefit, 

bnt witliont Ium’ name a})pearinLi- of record in connection 

th(‘rewith. Plaintiff is advised that he is entitled in a court 

of (Mjuity to have all the assets of the estate* of Thomas W. 

Stnbblefih*d, wliethei* in the name* or nnd(‘i' the control of 

<k‘fendant Kmilv M. Stnbbl(‘lield in her own rii>ht or as 

• » ' 

eX(*cntoi' of the estate of Thomas AV. Stubblefield, broug'ht 
within tlu* jurisdiction of this court as a court of (Mpiity, 
and the estate* of Thomas W. Stubblefield made to 
20 I'espond to all just claims and d(*mands ai*'ainst it. 

and ])roceedin,irs in tin* ))i’obate* court stayed until 
th(*i'(* can b{‘ aiCoi*i'(*ct asc(*i*tainm(*nt and statem(*nt of the 
i‘state of Thomas W. Stubblefield in ])la('(* of the ])artial 
and impro])er statem(*nt of the estate tiled in the ])rol)atc 
e-ourt. 


lb. Plaintiff fui'the]' is advis(‘d that he is (*ntith‘d t(> have 
an account in,li' taken betw(*en hims(*lf and tin* estate of 

d'homas \\ . Stubbl(‘fi(*ld, to haw* said (*stat(* d(*cr(*(*d in- 
d(*bted to him foi* aiiv and all nioiu*vs or thini>-s of value 

• • I ' 

e.\pend(*d or made* by ])laintiff in conn(*ction with the* se.*ce)nd 
anel thii*<l trusts on the (1iate*au ddiie*i*i*y anel a li(*n foi* the 
ame)unt thei'(*ed' ele*cree*el e)n all the* I'eal anel pe*i-sonal e‘state 
stanelin.u’ in the* name* e)f eU*fe*ndant Kmily M. Stnbbh'fu'hl 
or e)f the* (*stat(* e)f The)mas \V. Stnbbl(*lie*hl, e)r in the* 

alternative*, as this ce)ui't as a ce)ni't e)f (*(|uity may eh*(*m 
just and pi'e)})er: that the a,i»r(*(*me*nt e)f elisse)lutie)n e)f co¬ 
partnership b{*twe*e*n plaintill anel d'he)mas \V. Stubbh*- 

field be set aside and fe)r nau.iiht he*lel, and an accoiintiiiic 

O 
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of the partnership decreed and made, plaintiff liereln’ 
tenderini>' himself \villin<>' to do and abide hv'whatever the 
court may de(‘m lawful and just in the premises. 

17. I^laintiff states that since ])resentation by him against 
the estate for repayment of moneys (‘Xpended by him in 
averting foi'(‘closures on the Chateau Thi(u*ry, and in¬ 
sistence the mon(*ys b(‘ i-e])aid at once, and which moneys 
Thomas AV. Stubblefield exjn-essly promisech to refund as 
soon as cash was in hand wherewith he could do so the de¬ 
fendant Kmily M. Stubblefield has placed what on the rec¬ 
ords purports to be a loan of $r)0,0()().0() on the Maiaie 
Apartment House, and plaintitf is informcnl and l)e- 
31 lieves and so b(*lieving avers, is negotiating for the 
sale of other properties that rightfully and in eciuity 
are the x^roperties of Thomas W. Stubblefiehl's estate, and 
is converting income from said pro])erties to| her own use, 
and the detriment of creditors, that she is \vithout means 
excex)t as derived from pro])erties conveycyl to her by 
Thomas W. Stubblefield in fraud of th(‘ rights of ])laintiff 
and othei* creditors, and a receiver or receivers should be 
ax)X)ointed by this Honoral)le Court to hold said |)roperties 
lH‘rein described,collect the income therefroiigmanage same 
and hold and conserve said pro])erties ])ending the final 
determination of this cause. 

Wherefore, and because |)laintiff is without full, ade(iuate 
and complete relief, save in a court of ecpiity, plaintiff 
I)rays the court as follows: , 

4 

First. That ])rocess of sub])(ima may issue against the 
defcmdant Fmilv M. Stubblefi(‘ld individuallv and against 
the defendant Fmily M. Stubblefield as executrix of the 
estate of Thomas W. Stubblefield, deceased, who he prays 
in each ca])acity be made parties defendant hereto com¬ 
manding said d<d*endants to apear in this C()urt by a day 
certain and then and there answer the ])reniises and to 
stand to and abide bv such order and deciHU' as to this 

• I 

IIonoi*abl(‘ (’oui1 may seem meet and ])ro])er.; 

S(‘cond. That pcmding this suit a receiver may be ap¬ 
pointed to take charge of all the ])ro])erty assets of 
(‘Very d(*scription belonging to the estate of Thomas W. 
Stubblefield and of all ])ro])erty conveyed or,attem])ted to 
b(‘ conveved of record bv Thomas W. Stubblefield to Fmilv 
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M. Stu])l)l(4k‘](l tlu‘ y 'nr 11)24 or siil)S(‘<jU(‘iitly, 

).! niid Tio1 ]u‘r(‘tofor(‘ t raiisfci-rod or ('oiivoyocl to 
iiiiiociMit ])nrclinsors for vnliK', and hold sanu‘ siih- 
to l]u‘ oi'd(M- of lliis Court. 

Tliird. That Kioiiy M. StiiUhhhic'ld. ])(']-sonally, and as 
(*X(*C‘nt]-ix of th(‘ (*stat(‘ of 'fhoiTias \V. Stnhl)h‘li(‘ld, d(*- 
(•(‘as(‘d, 1)c‘ cnijoinod and ix'strainc'd from dis])osin;Li' of or 
oiKmmlxo'iny any of tin* i-cal (‘state* h(‘r(*in d(*s('i‘il)(*d and 
stat(*d to have* he*e*n t ransfe*i-i'e‘d to he*i‘ hy Thomas AV. 
Stnl)l)l(*tie*ld, oi* to form at ])i*e*s(‘nt a part of his estate*. 

Fourth, 'flnit the* auix'e'ment of dissolution of (‘()-])artn(*r- 
shi]) l)e*t\V(*en ])laintitf and 'Thomas \V. Stnhhleheld (*ntert*(l 
into in Fehniai'v, 11)24. be* se*t aside* and for nanii-ht he'ld, 
and an areomitiny be* had of saiel (‘o-pailiUM-shi]) or in the* 
altmmative* as ])laintitf may (•le‘(‘t, or the* Conil d(‘(‘m just 
and ])T-o])e‘r, that an acconntini^- may be* had and a el(*(*re*e 
T-(*nde*i*e*el in favor of plaintiff for all amounts c*X])c*n(U*d by 
him subse*ejnemt to elissolntion of ])artn(*rship in payment 
of ov(‘i-dne second and thii-d trusts on the* Chat(*an 'Thieriy, 
and the value of the balance* of said second and thii-d trusts 
and foT* se*T'vie-e*s i*endered by ])laintiff to 'Thomas AV. 
Stubblefield. 

Fifth. 'That all re'al estate* of record in the name of 
Kmily M. Stubblefi<*lel as (le*riv(*d from 'Thomas W. Stubble¬ 
field as hei*ein set forth, or the proceeels of same, and all 
assets of 'Thomas \V. Stubbl(*fie*ld be* marshaled with the* 
asse*ts of re*cord in the* estate* of 'Thomas W. Stubblefie*l(l 
and he*ld for and aelministe‘i'(*d foi- the* bene*lit of ])laintifr 
and all othe*!- ci'cditoi's of 'Thomas \V. Stubble*lie*l(l. 

Sixth. 'That Fmily M. Stubble‘fie*ld be* i'e*epiire*el to 
dd ans\ve*r unde*i* oath the* inte*rr()<''at()i'ies h(*i*e*t() at- 
tache*d aiiel whie'h int(‘in‘ 0 !Li-atoi'i(*s ai'e* made* ))arl 
h(*i*eof. 

Seventh. 'That plaintiff may be* deci'eeel entitleel te) an un¬ 
divided two-fifths int(*i‘est in all the* i-eal estate hei'(*in de- 
scribe*d which form(*(l ])ai1 e)f the* assets of the* (*o-])artne*r- 
shi}j of 'T. \V. Stubble*fie*ld Company, and all othe*r assets 
of the paidne*i‘ship, and be* el(*cr(*(*d (*ntitl(*d to a li(*n on any 
and all I'eal e*state* h(*l(l duriiii^ the* paidn(*rshi]) in the* name* 
of 'Thomas AV. Stubble*field, to the eextent that said real 
estate ]'(*c(*iv(*d b(*ne*fits from the* paidne*i'ship ass(*ls or the* 
proceeds thereof. 



25 


G. A. STREET VS. E. M. STUBBLEFIELD ET AL. 

Eig-litli. That plaintiff may have a lien on any personal 
estate held in the name of T. W. Stubblefield or his estate, 
or of Plmily AL Stubblefield, to the extent that same repre¬ 
sents fruits or proceeds, directly or indirectly of partner¬ 
ship assets of T. W. Stubblefield & Company: 

Ninth. That anv and all deeds bv T. AV. Stubblefield to 
Emily AI. Stubblefield recorded subsequent to February 16, 
1924, ])e set aside and declared null and void^as in fraud of 
plaintiff and other creditors. 

Tenth. That ])laintiff pending this suit may have an 
order of this Court whereby he may have inspection and ac¬ 
cess at reasonable times and on such terms and conditions 
as this Court may deem proper, to the partnership accounts, 
books, records and papers, and to all accounts, books, rec¬ 
ords and papers relating to any or all of the real estate 
herein described, or other assets that formed part of the 
partnership property after the time of dissolution, and any 
accounts, books, or records of any of the proceeds of xiart- 
nership assets. ^ 

34 Eleventh. For such other and further relief as to 

the Court may seem meet and proper.’ 

GARFIELD A. STREET. 

CHAS. H. AIERILLAT, 

Attorney for Plaintiff. 

I 

District of Columbia, ss : 

Garfield A. Street, being first duly sworii, deposes and 
says: That he has read the foregoing bill of complaint by 
him subscribed, that the matters therein stated of his own 
knowledge, are true, and those stated upon information 
and belief he believes to be true. 

GARFIELD A. STREET. 

Subscribed and sworn to before me this 16th day of Oc¬ 
tober 1926. 

[XOTARIAL SEAL.] . GRACE SHROPSHIRE, 

Notary Public, D. C. 
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Infrn'ofiaiorh's Propoimdcd to Emihj M. Stubblefield In- 
d'lriduaUij and <7.'? Executrix of Tkonias IT. Stubblefield. 


1. AVlioii was 'settlement made of sale of the Buchanan 
A])artmeiit House? 

2. How much did Thomas W. Stubblefield receive in cash 
and in securities in settlement of sale of the Buchanan 
A])artment House? 

o. At the time Thomas W. Stubblefield defaulted in pay¬ 
ment of interest due June 1, 1924, on the second trust 
Do notes on the Chateau Thierry, in what banks did 
Tliomas W. Stubblefield and vourself have accounts? 
4. What was the hijrhest amount of balance in each of 

the accounts of vourself and Thomas W. Stubblefield to his 

* 

credit and to vour credit, between Mav 15 and June 15, 
1924 ? 


5. Did Thomas W. Stubblefield in the vear 1924, and 
after dissolution of partnership with Garfield A. Street, 
make anv statement of his financial condition to anv bank- 
iiii;- institutions? 

i). If your answer to question five (5) be that he did, 
to what l)anking institutions did he make such statement or 
statements of his financial condition in 1924? 

7. AVhat did said financial statements represent his finan¬ 
cial condition to be in 1924, after dissolution of the partner- 
shi]) ’! 

8. Were monthly payments of $20,000.00 or thereabouts 
received durine: and after Februarv 1924 bv Thomas W. 
Stubblefield on account of a loan of $491,000.00 payable in 
monthly instalments arranged by Thomas W. Stubblefield 

with Emorv Coblentz? 

* 

9. Were any of the moneys referred to in question eight 
(8) received by'Thomas W. Stubblefield used for the pur- 
])ose of ])aying off or reducing loans on real estate deeded 
in 1924 bv Thomas W. Stubblefield to vou? 

10. If your answer to (juestion nine (9) be in the affirma¬ 
tive, give a list of such payments and real estate on account 
of which such payments were made. 

11. Did Thomas W. Stubblefield receive a check for more 
than $179,000.00 in the sale of the Dresden Apartment 
House? 
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1 

36 12. If your answer to question eleven (11) is in 
the affirmative, what use or uses was made of this 

monev! 

13. Did you take any part of the proceeds of this check 
to another place and deposit them ? If so, where ? 

14. If your answer to question thirteen, (13) be in the 
affirmative, what was done with such jiroceeds, and if rein¬ 
vested, how was it reinvested ? 

15. Did vou file an income tax return fon the vears 1924 

^ %/ 

and 1925, personally ? i 

16. Did Thomas W. Stubblefield file an income lax return 

for the vear 1924? ; 

17. Did vou as executrix of Thomas W. Stubblefield file 

an income tax return for the year 1924? ; 

18. Did vou as executrix of Thomas W. Stub])lefield file 
an income tax return for the vear 1925? i 

19. In what institutions did you and Thomas W. Stubble¬ 
field have bank accounts in the vears 1924 and 1925 1 

20. In what institutions did you and Thomas W. Stubble¬ 
field have safe deposit boxes in the years 1924 and 1925 ? 

21. In what institutions have you safe deposit box or 

boxes at the time of filing of this suit ? ' 

22. Was the Cliffbourne Apartment House sold after 
Februarv 16, 1924? 

23. If your answer to question twenty-two (22) be in the 
affirmative, what part did Thomas W. Stubblefield take in 
the sale? 

24. If the Cliffbourne Apartment House was sold 

37 after February 16,1924, what was realized therefrom 
and what was done with the proceeds'? 

25. Were anv monevs or credits or assets of Thomas W. 
Stubblefield used for your benefit or placed to your credit 
or turned over to vou, since Januarv 10, 1924? 

26. If your answer to question 25 is in the affirmative, 
please state what use those moneys, credits; or assets were 
put to. 


! 
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l^LAiXTiFF's Exhibits. 

Filed October 18, 192(). 

Supreme Court, District of Columbia. 

Eq. Xo. 46203. 

Garfield A. Street 
vs. 

Emily M. Stubblefield. 
Plaintiff's Exhibit A. 


(Copy from Docket in Office of Reg. of Wills.) 

Last Will aud T vsfantnii of T ho mas IP. Sf ahblrfi(‘l(l. 

I, Thomas W. Stnlffilefield, of the City of Washington, 
District of Columbia, now residing at Xo. 1724 Euclid 
Street, Xorthwest, said City, being of sound and disposing 
mind, memory and body, do make, publish and declare this 
as and for mv last will and testament hereby revoking anv 
and all previous will or wills by me made. 

First: I direct the prompt payment of my funeral ex¬ 
penses and just debts. 

Second: The residue of my ])roperty and estate 
38 whether real, personal or mixed and wherever situate 
including such as I may hereaftei* acquire / give, de¬ 
vise and be(ineath unto my wife, Emily M. Stubblefield ab¬ 
solutely and in fee simple. 

Third: I nominate and appoint Garfield A. Street and 
m.y said wife Emily ^I. Stubblefield, resf)ectively executor 
and executrix hereof, and re(iuest that they be not re(inii*(‘d 
to give bond. 

Jn witness whereof 1 have hereunto set mv hand and 
seal at the (’ity of Washington, Disti’ict of (V)lnmbia this 
19th (lav of Xovember, A. D. 1908. 

THOMAS W. STUBBLEFIELD, [seal.] 

The foregoing writing signed, sealed, ])ublished and de- 
clai*ed by the said Thomas W. Stubblefield as and for his 
last will and testament in the presence of us, all being ]:)res- 
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cut at the same time, wlio in liis ])resence and at his request 
and in tlie presence of one another liave sid)scril)ed our 
names as witnesses hereto. 

R. E. STREET, 

Addi'ess: 14-17 fith Street X. AV. 

C. (JARL WILSOX, 
Address: Riverdale, .Maryland. 
JOHX F. (fOOK,' 
Address: 1S32 14th Street X. AV. 

39 First Codlcit to thr La.^i Will (imF. Testament of 

Thomas IF. Hf)iJ/hlefield. 

I, Tliomas AV. Stuh])lefi(*ld, of the City of AVasliing’ton, 
District of Columhia, do mak(‘ and ])nhlish this Codicil to my 
last will and testanunit hy me executed, on the 19th day of 
X'ovembei’, A. 1). 19()S. in maniim- followiiii:', that is to say: 

First; tliat whereas in ])ai-ayra])]i mai'ked ‘‘ISecond” of my 
said last will I have dc^vised jind he(|ueat]i(‘(t tlie residue of 
mv estate to mv wif(‘ Emilv M. Stuhhhhiidd, I do now de- 
dare that it is my will tliat before tiie ])ayment of the said 
residue and remainder of my estate to my wife, tliat there 
shall first be ])aid to mv brotluu; T^ee A. Stubblefield the sum 
of Ten dollars (S19.90), to my sistcu- (Irace^ Rolkinhorn, if 
she be livim;- at tlie time of my death, tlie sum of Two thou¬ 
sand dollars (^^2,000.00); 1 do further diiadt that my wife 
invest the sum of Five thousand dollars’ (:>r),000.6o) in 
bonds, and pay the income tlierefi'om in e(iual monthly in¬ 
stallments to mv sister Alarv Ih)ints, for and durine: the 
period of Inn* life. After tlie ])ayment of; said bequests, 
then T i*’ive, dco'ise and ])(M|ueath a. 11 tin* r(‘st, residue and re¬ 
mainder of my estate, of every kind and K'hara('t('r, and 
wheresoever situat(‘d, to my wife Emily M.^Stulibletield as 
in my last will and teslaimml s(‘t foiHi: in addition to which 
I direct that the Fiv(‘ thousand (hollars (:i^r),(l()().()()) invested 
in bonds for my sistcu* Mary Points shall, u])on her 

40 death, be li’iven to my wife Emily M. Stubblefield for 
her absolute use and bcuicdit. 

j 

Second: Xo jirovision is mad(‘ l!(‘i*«‘in for my daughter 
Partlnmia Ab Stubblefield for the r^xison that 1 feel confi¬ 
dent that my wife will look aftm- Inu' inferesfs. 

Third: AVlu'reas in and by ])arayra])h ‘‘Third” of my 
last will, I have nominated and a])])ointed (Jarlield A. 
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Strovt and my wife Kmily M. Slubbloficld respectively 
(‘xeeiitor and executrix of mv said will. 1 do now revoke said 
clause of iny said will, and in lieu and in place thereof de¬ 
clare that it is mv wid that mv said wife Kmilv M. Stubble- 

• • • 

field bo appointed sole executrix of my said will, and request 
that she be not recpiired to i>-ive bond. 

And 1 do herebv order this, mv Codicil, to be annexed to 
and made a part of my last will and testament, to all intents 
and i)urposos, the said will to otherwise remain in full force 
and effect. 


In testimony whereof, 1 have hereunto set my hand and 
seal at the City of 'Washington, District of Columbia, this 
Ninth day of April, A. D. 1925. 

THOMAS W. STUBBLEFIELD, [seal.] 


The for(‘U’oing* instrument, consisting of one typewrit¬ 
ten ]Kige, bearing the signature of the said Thomas W. 
Stubblefield, and this fraction of a page, was signed, pub¬ 
lished and declared by the said Thomas 'W. Stubblefield as 
and for a Fii'st Codicil to his last will and testament, in our 
pi-esence, and we, at his request, and in his presence, 
41 and in the ])resence of each other, have hereunto af¬ 
fixed our signatures as witnesses thereto. 

ZOE M. SHEA, 

1208 Eve Street S. E. 

J. BUTLER WALSH, 

822 Southern Building. 
LOYD A. DOUGLASS, 
i 344 D Street Northwest. 

Plaintiff's Exhibit B. 

Agree meyit. 

.Made in Du])licate this 20th day of September A. D. 1922, 
between Thomas W. Stubblefield, of Washington, D. Ch, and 
Garfi(*ld A. Street, also of Washington, D. C. 

\\'itn(\ssoth, that for and in consideration of the sum Of 
One Dollar paid by each of the parties hereto to the other, 
and tile mutual pi'omises and covenants herein contained, 
the said Thomas W. Stubblefield and Garfield A, Street 
agree to form a partnership to be know as ‘^T. W. Stubble- 
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field & Co.” to commence Sept. 21, 1922 and to continue for 
the period of Five (5) Years, ending Sept. 20, 1927, unless 
sooner terminated by mutual consent of the'parties hereto. 
The object and purpose of this partnership shall be to con¬ 
tinue, carry on and conduct the business of Real Estate, 
Loans and Insurance (Particularly Loans) now being op¬ 
erated by Thomas W. Stubblefield at Rooiii 210, Colorado 
Building, Washington, D. C. : 

Thomas W. Stubblefield having been heretofore granted 
certain lines of discount at various banking institutions, viz; 
$50,000.00 by Commercial National Bank, Washington, 
D. C, to run indefinitely; $35,000.00 by Valley Savings Bank, 
Middletown, Md. expiring in 1923; $37,500.00 by Farmers & 
Merchants State Bank, Fredericksl)urg, Va., exy)iring in 
1927: $37,500.00 by Farmers c<: Merchants State Bank, 
Fredericksburg, Va., expiring in 1928 this line in the 
name of Garfield A. Street, endorsed by Thomas W. 
Stubblefield; $5,000.00 by First National Bank of Ilyatts- 
ville, Md. expiring -; and $8,500.00 ;by First Na¬ 

tional Bank of Southern Maryland. Upper ^iarlboro, 

Md. expiring -; agrees that during the continuance 

of the partnership created by this agreement, ^^aid lines of 
discount shall be used for the benefit and ])rotit of 
42 this partnership. The notes of Thomas W. Stubble¬ 
field to Margaret Hughes are assumed by this part¬ 
nership the same to be offset by credits on Thomas W. 
Stubblefield’s account, assumption to coven Tut. and Prin. 

It is further agreed between the parties hereto that all 
commissions, discounts, or ju-ofits made byjeither or both 
of the members of this partnership on deals wherein the 
funds or credit of the partnership is not used shall be in¬ 
cluded in the profits of this partnership andisame are to be 
turned in as working capital or by mutual constnit may bo 
divided in the proportions as hereinafter stipulated. This 
intended to cover commissions made on sales of real estate, 
commissions on loans placed or negotiated, profits mad(‘ on 
real estate or other speculations, etc. 

It is understood and agreed that said Garfield A. Street 
is to devote to said partnership business his entire time, 
efforts and attention, and further agrees to make no loans 
except upon thorough and careful investigation of the 
parties or security offered. Said Thomas W. Stubblefield 
agrees to give said Partnership as much of his time and 
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atteiilioii as ('0]i'sisl(Mit will) tlic' ion of Ms lioaltli and 

tli(' advic(* of ]iis ])liysi(*iajis. Should tlu' said '’riiomas AV. 
Stnl)l)l(‘li(‘ld ad\'an(*(‘ tin’s partinn’ship at any tirno nioiu'y, 
notos ()]“ secnritics lu' sliall r('(*(MV(‘ (‘i‘('dit for same on Iho 
books of tin* ])artnc‘rsliip. th(‘ crc'dit foi’ note's Ix'in*;' j^rinci- 
])al ])lns int(‘ivst to date' e>f aelvane*i' as like'wise fe)r so- 
enrities. 

The' Ibnik Ae*e'e)nnts e)l' saiel partne'rship shall be' carrie'el 
in the* name's e)f W. Stnbblolie'lel c'c (h)." aiiel shall bo 

snbj(‘(*t te) e'lu'ok e)r e'itlie'r 'Phomas W. St nbblofu'lel e>r (lar- 
fu'lel A. Stre'e't. A eM)m))le*t(‘ se‘t e»f l)e)e)ks shall bo kept 
rooorelin.ii' all transaeaie)ns e)!' saiel ])artnorship bnsinoss. 

Afte-r the' ])ayme*nt e)f e'X])e'nse‘s the' ])re)fits e)r le)ssos e)f 
saiel bnsiiu'ss shall be' elivieloel as folle)\vs: bO^r to Thomas 
AV. Stnbble'lie'lel anel te) (laihie'lel A. Sti'e'e't, to bo oroel- 

itoel amiiially e)n books te) ])artn('rs nnh'ss e)thor\viso mn- 
tnally aii’re'e'el. Kae*h ])arty h.e're*te) shadl b(' ix'rmittod to 
elraw from Inisinoss ^i^loO.PO pin* me)ntli nnloss e)thor\vise 
mutually a.ui’e'e'd, which ame)nnts whoii elrawn shall bo 
charu-e'el to the' pailiien* re'e'e'ivinu* the' same. 

Witnoss e)nr Innids anel si'als. 

(Sd.) THOMAS W. STrRIU.KFlHLI). [shal.! 

(Sd.) (lAIHHFLI) A. STHHKT. [seal.]” 
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« 

\ 


“T. W. Sinbblotiedel, 

Poal Pistate*, 

Jioom 211) Oole)raele) ]>nilelim»', 

*w 7 

AVashiMU'te)!!, I). (k 

^ Fob. K), 1924. 

/ A^ijfi'oomont maeh* this Kith elay e)f P'’obrnary, 1924 bo- 
twoon Tliomas AV. Stubbl('fie*lel an<l (lai’fie'lel A. Sti'e'ot. Said 
])artios a.u're'e* te) elisse)lve* the* ])artne‘i'ship kne)wn as T. \V. 
Stiibbb'fiolel (V). e're‘atoel by a.u'i'e*e*me*nt e)f Se'ptombe*!* 2()tli, 
1922 ii})on tho fe)lie>wini;- te*nns: 

Garfiolel A. Stre'ot is te) have* elooele,*el te) him all e)f tho 
tliroo-fifths intoi'ost of The)mas \V. Stnbble'lie'lel in and to 
the “Cliatoau Thiorry" Aj)t. House, S. F. corner of 20tli 
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& S Sts. X. W., Wasirn-toii, T). C. He is also to have 
(l(‘(‘(Ie(l to liiiTi all of tie* tlir(*e-tirtlis iaterest of Tlioinas AV. 
Stul)l)l(‘ti(‘l(I ill and to Xo. 1)22 X(‘W York A^’enin', X. AV., 
Wasliiii,<>'toii, D. C. He is also to have decMied to liini the 
(ifty (oO) shares of Com’l Xational Bank stock s.d)j(‘(*t to 
()()().()() now owin,i;‘ on same hy said pai'tnei'sliin. 11(‘ is 

also to i*eeeive the Studehakor antomol)i!(‘ n(>w owned hv 

• 

said ])artnership. It is the nnd(‘rstandin,i>-; that the sai:l 
('hat(‘aii Thiei'ry Ayipartmcmt is l7) eome~lo (f af]Te](rY\i 
Street siihjeet only to its first trust o fdrHjnTHKT.f)(). The 
])aym(mts on tin* 2nd and third ti*usls to Mrip'st (i. AValker 
and Kmory L. Cohhnitz and th(‘ inter{‘sts orTsanu* ar(> to ho 
paid by said Thomas AA". Stnl)])l(‘tield who ))(>r(>bv ;p>-r(>(>s 
to have said ])ro])erty entirely i*eleased andi reli<‘V(Ml f rom 
said AValker and Voblentz trusts on or befo re^ tTm tim(> the 
said first trust on siad property matures ii n duly, 1920 . 
It is also the understandin.i;- that said b22:X(‘w .Axamiie. 
X. AAA is to come to said (Jarfichd A. Street, 

(Sd.) (lAKFIKLl) A. STKKIdT. 

(Sd.) TIIO.AIAS AV. STrP^BLF.FIKLD. 


(Page 1.) 

subject only to its first trust of $12,r)()0.0(). : 

111 consideration of the above and for(\ii'oine- the said 
Garfield A. Street is to turn over to said Thomas \V. 
Stubl)l(‘field all other assets of tlie business of T. AV. 
Stubblefi(dd & Go. and is flw dcM'd to tlu* said 'Fhomas AV. 
Stubblefield all of his two-fifths int(‘rest in all otlnu* pieces 
of real estate owiu'd by said jiartlun'ship, inclndim;- tin* 
])ro])erty known as th(‘ Gathedral Mansions, sidpc'ct to c*\dst- 
ing‘ trusts and debts contracte-<I on said ])ropert!(-s for su])- 
])lies and work doinn including' taxes. 

Miscellaneous bills on Ghat(‘au 'fliim-ry land on —922 
Xew A'ork Avenue are assunuHl bv Gar(i(‘ld A;. Sti-(*t‘t. 'Phis 
ai>r(‘ement (dTective F(‘b. ISth, 1924. 

AVitmvss our hands this Kith dav of Fc'bruarv, 1924. 


(Sd.) 

(Sd.) 

(Page 2.)” 


GAHFIFId) AL STKFF'r. 
T. \V. STFBlM.FFlFLD. 


o—4o i i)ci’ 
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Pea!Xtiff*s Kxmnrr ]). 


‘‘"I'liis iiE-ulc this ISth day (4‘ Fi'briiary in tlu‘ year 

oiU‘ tlionsaiid niiK' liniidiv'd and t\v(‘nly-}‘()nr (P)24), l)y and 
l)ot\v(H*n Tiioinas W. Si id'diinicld and wife' Fiinilv .M. 
Slnl)l)l(‘:i(‘Id holli of ill!' i-ily of \Vas]]ini;-ton, District of 
(d)hn'n])ia, jiarlie's of tlio !ir>l ])ari and (lartic'ld A. Street, 
also of tlu' city of ' Wasliiiiylon. Distrie*! of Folnmbia, paidy 
of llu' si'conel ])art : 

AVitnessi'tli, That in consieU'ration of Tc-n (?sl0.()0) Dol- 
lai's, and oilier yood and valnahio (‘onsiderations, the 
parties of the lirsi ])arl do In/re'iiy yrant nnto the ])arty of 
llu' se'coiid pa.i’t, in fee' sini])h‘. all thoso pie'ces oi* par(*els of 
land, toyc'ther with the' iniprovenieiils, riu'hts, privil(‘.i!:es, 
and a]>])nrtenaiiecs lo llu* sann' helon.nin.ii-, situate* in the 
(’ity of Washinuton. Disirio: of Folnmhia, descri])ed as 
follows, to-wii : An nndivielrd Thre'c-tifths (M o) interest 
in and to the following ('state', to-wit : 

Lot luimhere'd Twe'iity-fonr (*_!4) in the snlidivision made 
])y the lu'irs of .John Davidson of Lots in Sepiare niimhere'd 
Thi'ee hninlred itiid se*ve'nty-thre'e (dTo), as ))er ])lat re*- 
corded in Liher X. K. folios lOS and lOh of the records of 
the' (tflice' of the Sni'Ve'Vor of the* District e)f Folitmhia, sub- 
ject te) hrst deed of trust for .* 7 ^ 1 2,oO().(H), said land im])roved 
])y Di-eiiiis('s Xo. i^'2'2 Xew Aveiine, X. W. 

I.ot iinmbere'd' Sixty-fonr ((>4) in Friu'st (I. Walker’s 
combination of lots in S<jnari* nnmhci-ed (me* hnndrc'd and 
ten (110) as p(*r ]>iat recorded in the* (tflice of the Snrveyoi* 
for the Distinct of (’ojnnibia in Libe'r .lO, at folio 1(11, sub¬ 
ject only to a hrst deed e)f trust fe*r 1.30,000.00 maturini;* in 
July, L>2.'). It is nneh'rstood and a,ni‘(‘(*el that the said 
Thomas W. Stnbbleiield is to assume the jiayments on ac- 
count of cin*tails on principal and intei-est on the; second 
and third trusts now of re'e'ord ayainst this ])roperty, and 
the ])ai-ties of the hrst pai't for themselves, their lu'ii's and 
assi.unis h(*re*by ;iyr('e* with the pai'ty of the sec'ond part that 
said ])arties of the lirst part will have* this ])ro])(‘rty en¬ 
tirely 1 -e‘leaseel and re4i(*ve*(l from said se'cond and third 

trusts he'ld bv Krne'st (L Walker and Fmorv L. Fobh'iitz 

• • 

on oi* liefore the time when said lirst ti'ust matui'es in Julv, 
1925, and said })arties of lirst — here'by a.i'F(‘e* to hold jiarty 
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* 

ol second j)arl harmless irom loss or dama!L;‘e on account of I 
said second and third trusts. i \ 

And the said [)a]*ties of the first ))ai*t covenant lhat they ' 
will warrant siiecially tin* ])ro|)ei*ty liei-eby conveyed; and 
that they will execute* such further assurances of said hind 
as may be reejuisite. i 
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Witn(‘ss oui’ hands and seals the dav and vear 

• « 

hereinbefore written. 

(8d.) THO.MAS AV. STrBBLHFIKJd). [seal.] 
EMILY M. STUBBLEFIELD, [seal.] 


In presence of— j 

(Sd.) CbVTHEKIXE E. FATE, 

(As to both.) 

j 

District of Uoulmbia, To ivif: i 

I, Uatherine K. Fate, Xotai'y Fidilic, in and for the Dis¬ 
trict aforesaid, Hereby Fertify tliat Thomas W. Stubblefield 
and wife Emily '\[. Stublilelield wlio are: personally well 
known to me as the grantors in, and the fiersons who ex¬ 
ecuted the aforegoing and annexed deed, .dated February 
18th A. D. 19*24, personally a])])eared before mo in the said 
District and acknowledged the said deed to lie their act and 
deed. i 

(liven under my hand and seal this 18th day of Feiiruary 
A. D. 1924. 

(Sd.) (WTHEKJXE E. FATE, 

[xotaky seal.I Xoforif'PifhJ'/r, />. F.'^ 

I 

Flaixtiff’s Exhibit E. i 
‘‘This Deed, 

Made this 18th day of February A. D. 4924, hy and be- 
tw(‘en (iarli(‘ld A. Str(H*t and wife Mary IT Street, both of 
the city of Washington, District of (F)lumbia, -jiarties of the 
first part, and Thomas W. Stubblefield also of city oi M asli- 
ington, District of Folumbia, ])arty of the second ])art: 

AVitnessoth, Tliat in ('onsideration. of tlie sum of Ten 
(jj^lO.OO) Dollars and other good and valuable considerations 
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tiu* partic's of tli(‘ firsl part dv) lu : hy grant uiiId llu* jiarty 
()1 tlK* sTrond ])art, in 1 'ih‘ sinipiu, an nndivickHl two-iiftlis in- 
l('rcst (or 4()d intvrvsl) in all tliosu piuve‘s or paivols oT 
land,togotlnn- with tlu‘ iinproveinonts, rights, piTvik‘gvs, and 
ap])nrt(niam*os to tho sanio holonging, sitnato in the County 
and City of Washington, District of Columbia, described 
as follows, to-wit : 

Lot nnml)er(.‘d Sixty-eight ((>8) in i^ewis W. Vale and 
others subdivision of lots in Situare numbered Two hun- 
drrd and forty-two (242), as jier ])lat recorded in the 

46 Ofticc* of the Snrvevor for the District of Columbia 

* 

in Liber IL L. 11. at folio Ibh, subject to encumbrances 
of record, imtjroved by Premises known as Xo. 2 Iowa 
(hrcle. 

Lot nnni])ered Xinety-four (h4) in William A. Hill's 
Combination of - Lots numbered Seventy (70) Seventy-one 
(71), and Sexamty-two (72) in Sipiare numbered One hun- 
dr(‘d and si*venty-eight (178), as ])er ])lat recorded in the 
()fhc(‘ of th(‘ Snrvevor for the District of Columbia in Liber 
00 at folio 74, sul)j(‘et to encnmlnances of record, improved 
t)y Premises known as Xo. 1712 lOth Street, X. W. 

IaU numbered One hundred and lifty-two (17)2) in James 
L. Kanick's subdivision of Lots in the South Orounds of 
re'lund)ia I'niversity, jis ])er pla.t reeoi-ded in the office of 

the Sui-vevor !'<!]• tile District of Columbia in Liber Countv 

* • 

14 at folio 117, subject to building restriction and other cov¬ 
enants oi' ]'e<*ord. and subject also to encum))i'ances of rec- 
oi*d. im])ro\(,*d by Premises known as Xo. 1412 Chapin 
Sinnt, X. W. 

Lot numbered 'bwenly (20) a^id the West part of L<d, 
numbered 'rwirnty-om* (21) in Whitehead's snl)division of 
Oi-ielna: Lot- numbei'ed Light (8) and Xiin* (0) in S(|nare 
iiumbei'<-d Four hundi'(*d and eighty-eight (488), as pen- 
plat recorded in the Oftice* of tin* Surve*yor for th(‘ District 
of ('olumbia in Libei* 11 at folio 17!) said W(‘st ])art of Lot 
nnnih(‘red 1 wenty-one (21) i’ronting 1!) feet 7(4 incln‘s on 
F Street. X. W. aial i-iinning thence South with e<|ual width 
to th(‘ South line' of saiel Le)t, subjee-t to eiiciimbrane-e's of 
re'e'O'i'd. im;:ro\'ed by Xo. 7)14 F Sti’e'e't, X. W. 

Le)ts numbe're'd dirt \'-oin‘ (41), Forty-two (42), aiiel 
Forty-thi'e'e (43), in James W. Orme anel others siibdivi- 
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sioii of ()rii»'iiial Lf>t Fourtt-*^! (14) in S(iuare 

iiuml)ere(l Tliree hundred and seveuty-ei<>lit| (378), as per 
plat recordcul in the Ofifiec* of the Surveyor for tlu^ District oi* 
Doinndna in Li])ei‘ 11, at folio 181; Also Lots nnmhered 
Forty-liv(‘ (45) and Forty-six (4(1) in James! W. Orme and 
others snl)division of ()ri<>-inal Lot nnml)ered Fifteen (15) 
in S<{nare nnmhered Three hnndi*ed and seventy-eight 
(378), as per plat recorded in the Office of the Surveyor for 
the District of (.''olnml)ia in Liher 15, at folio; 205; together 
with right of way as now exists over the rear ])art of Lot 
nnmhei’ed 47, thre(‘ (3) feet in width from said Lots 45, 46, 
and also lots 41, 42, and 43 from and into the public alley 
in the rear of said lot 47; snl)ject to encumbrances of record, 
said land im])roved by Premises Xos. 936. 938, 940 and 942 
F Street X. W., the store S. F. corner 10th Sz F Sts. X^. W. 
and “The Orme’' A])artment House, Xosj 429-431 10th 
Street, X. AV., 

Lots numbered One Iniiidr^al and live (105) to One hun¬ 
dred and nine (109), both inclusive, in Square numbered 
Twenty-eight liundi'ed and Sixty-eight (2868), in a subdivi¬ 
sion made bv H<irrv Wardrnan and Thomas Bones of Lots 

* • 

in Block numbeiHul Twc‘iity-niu(‘ (29) “Oolumbia Heiglits," 
as plat of said subdi\’ision reco]-d<‘d in tlie Office of tin* 
Survc‘vor for the DistiLu ('»f (’olumbia in Liber 50, at 

i 

47 folio 165, subject to covenants of record, and subject 
also to encumbrances of record. j 

Lot numbered One hundred and eighty-sCwm (187) in 
Scjuare iiumbeix'd Twenty-live huudr(*d aiul twenty-st‘V(*n 
(2527) of Wardmaii and Bon‘*s' Oombinatioii of Lots in 
O. F. Prospre\' and otluu's Siibdivisioii of l^ots in “Wash¬ 
ington Ih'ights," as p(‘r plat r(‘cord(‘d in the Office of the 
Surv(‘vor for tlu* District of Oolumbia in Lilnu- 3>4, at folio 
158, exce])t so much of said lot as was conveyed to the 
Fuited State's for the extension of tin* tunnel of the AVesh- 
iiigton .\r(|ueduct, being a subt(‘i*ranean stripU)f land 15 feet 
wide, subj(‘et to a recorded tirst deed of trust for 8425,0()().0() 
lu'ld by the Anu'ricaii Security Trust (5). for the Fstate of 
B. 11. Warder. 

Lot uumb(‘red One hundred and eighteen (118) in 
Webster Fdge'rly's subdivision of lots in S(juare numbered 
Two liundi'ed and ten (210) as ])er ])lat rei'Orded in Liber 
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3)1, folio 19, of the I'eeords of tli(‘ OHiee of the SurvevoL* 
o1' the District of Dolurnhia, subject to rii^lit of way live? 
(o) f(H*l in width ac'Toss the Xorth end of said lot for tlu‘ 
benelit of the other lots in said subdivision, and subj(*ct also 
to en<'uml)rances of record, said land improved by Premises 
Xo. l-l-()7 Khode Island Avenue, X". W. 

Lot numbered Thirty-live (35) in Scpiare numbei*ed Two 
hundred and fifty (250) subject to encumbrances of record, 
said land Ixuny im])roved by Premises known as “The 
1 Brunswick A])artment Iious(%" Xo. 1332 1 Sti’eet. X. \V. 

Parts of Lots Thirty-eii»-ht (38) to Forty-one (41) in- 
clusiv(‘, beiiiii: also known as ])arts of Lots “B'' and 
and all of Lots “D" and “F" in Beservation Ten (10), 
desci'ibed as follows: Beginnini:: on the West line of said 
IjOl Thirty-ei<rht (38), (said line beini>- also the Fast line 
of a Fifty (50) feet wide alley). Twelve (12) feet South 
of the X'orthwest corner of said Lot Thirty-eiii’ht (38), and 
running’ thence South alon<>- the West line of said Lot Thirl v- 
(‘iuht (38) to Forty-one (41). Pni>lity-eii»-ht (88) feet to the 
South line of said Lot Forty-one (41): thence Fast aloni*: 
said South line, X'inety-four (94) feet Six (0) inches to the 
liiK* of a tw(‘lve (12) feet wide alley, as laid out on Plat in 
Liber X. K. folio 190 of the records of the Office of the Sui*- 
vevor of tlie T)istri('t of Columbia: thence Xorth aloni^: said 
alley. Pdfty (50) feet to the Xoi*th line of said Lot P^'orty 
(40): Thence West alon.i^ said Xorth line, P^’orty (40) feet, 
3->; inch(‘s; tlieiice Xoi'tli Twenty-live (25) feet 7”s inches: 
lhen(*(‘ Plast P\)!*ty (40) p^(*et 3-*i iinhu^s to tlu* aforesaid 
Tw(*lv(‘ (/Vy)feet wid(‘ alh*y: thmice X3)rth ah)ne,‘said aH(‘y, 
Twelve (12) f<‘(*t inch(*s: and thence West X'inedv-four 
(94) f(‘(‘t 0 inch(‘s to the ])oint of bei>-innini>-. 

And the said ])ai*ties of th(‘ fi]‘st part covenant that they 
will warrant specially the |)ro])ei-ty hereby conveyed; and 
that th(‘y will'execute such furtiier assurances of said laud 
as may be i*e(juisite. 

48 Wiln(‘ss oui* hands and s(‘als tin* day and yi‘ar first 

hei‘(Mnb(‘fo]*(‘ wi'itten. 

(Sd.) OAHFIFLl) A. STK^FFT. Iskai..! 

MABV F. STKM^FT. Iseal.I 


In ])resence of— 

(Sd.) CATHFKIXF F. CATE. 
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United States of America, 

District of CoUimhia, To wit: 

I, (^at]ic‘i-in(‘ K. a Xotary Pii])lic, in ankl foi* the Dis¬ 

trict at*oi*esai(l lK‘i‘(‘])y ceilit'y that (laihield A. Street aiul 
liis \vif(‘ Mai*v K. Street, of the District of Poliimhia, wlio 
are pei'soiially well known to me as the gi’antors in, and the 
persons wlio executed the afore.i>oini>- and annexed deed, 
dat(‘d February 18tli, 1924, personally ay)peared befoi’e me 
in the said District and acknowledg-ed the said deed to be 
their act and deed. 

(liven under my hand and seal this 18th day of February 
A. D. 1924. ‘ 1 

(Sd.) (hVTIIFRIXE E. iCATE, 

[notary SEAL.] Notarij Public, D. C. 

Plaintiff's Exhibit F. 

‘‘This Deed, Made this 18th day of February A. D. 1924, 
l)v and between Garfield A. Street and wife Marv E. Street, 
both of the city of IVashington, District of (lolumhia, par¬ 
ties of the first part; and Thomas W. Stubblefield, also of 
the city of Washington, District of Golumbia, ])ai‘ty of the 
second part: ; 

Witnesseth, Tliat in consideration of the' sum of Ten 
($10.00) Dollars, and othei* good and valuable considera¬ 
tions, the ])arties of the first part do hereby grant unto the 
])arty of the second ])art, in fee simple, all those pieces or 
])ai*cels of land, together with the improvements, rights, 
])rivileges, and a])])urtenances to the same belonging, situ¬ 
ate in the Gounty of Washington, District of Golumbia, de¬ 
scribed as follows to-wit: 

Lot number(‘d One (1) in S<iuare num])e]*ed Twenty-one 
hundred and Six (210()) in Wardman and Rones' Subdivi¬ 
sion of ])art of “Pretty I^ros])ect", as ])er plat recorded in 
the Oflici' of the Surveyor for the District of Golumbia in 
Liber ()(), Folio ()9, im])i‘oved by Premises known as 
49 “(kithedral Mansions'’, subject to encumbi'ances of 
i*ecord. ; 

Lot numbered Two (2) in Square numbered Twenty-one 
hund]*ed and Six (21()()) in Wardman and Bones Siibdivi- 
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sioii of j)art of ‘‘Protty Pi-os))(‘(‘t “ as |)(*r ])lat rcH'ordod in 
llu‘ Office' of tlu' Su]‘V(‘yor foi* llu' District of Ooluml)ia in 
1/dx‘i- fiS Fojio 5\'), iin])roV(‘d l)y !^-(‘nnscs known as “Klin- 
.Lck* Mansions", sndjccl to (‘iicnndn'anccs oT ix'coi'd. 

Ijol mnnlK‘rcd (.*’) in ScjiiaiH' nnndx'iH'd 'fwinity- 

oiu' lininii'cd and Six (21()(i) in Wdirdinan and Donc's Sub¬ 
division of part of “Prc'tty Pi‘os])i‘ct" as jx'r ])lat recorded 
in tlie Office* e)f the* Snrveye)r for the District e)f Oe)lum])ia 
in Lil)e*r 70, Fe)lie) 20, ini])re)veel l)y Premises kne)\vn as “dew- 
e‘tt .Mansioiis". sn])je*ct te) encnmhi-jinces e)f record. 

Aiiel the* said pai’tie*s e)f the* lii’st ))art ce)Venant that tliey 
will wari'ant spee-ially the ])re)pe*i-ty he*rehy ceuiveyeel; and 
that the*y will exe'ciite sne*h furthe*!’ assurance e)f saiel land 
as may he reepiisite. 

Witness e)ni' hands anel seals the elav and vear lirst liere- 

» • 

inhefoi'e* wi-itteii. 

(Sel.) (JAHFIFLD A. STKM^:F/r. [seal.] 

(Sd). MARY F. STKFFT. |skal.| 

Jn ]>]T*sence of— 

(Sd.) (kVTIIh:HL\F F. (h\TF, 

(as te) l)e)tli). 

$ 0.00 De)cume*ntai\v Staiii]). 

FxiTKi) S'I’ATKS OF A.MKIUCA, 

I)}sfrief of ('olnHih'ia^ To irif: 

1, (’athe*i-ine F. ('ate*, a Xe)tary Puhlie*, in anel fe)i- the* ])is- 
trie-t afe)re‘saiel, he*re*l)V e*e*rtifv that (iarfi(*lel A. Stre*e‘t and 
his wife* .Maiw F. Sti'eet, e)f the* Distrie*t e)f ('e)lunil)ia, whe) 
are* ])ei'se)nally we*ll kne)wn te) me as the ii’rante)rs in, anel 
the* pei'se)ns whe) e*xe*e'Ute*d the* afe)re*.i»e)ini>‘ anel anne*xe*el ele*e*el, 
elate*d Fe*hruai‘y 18th, A. 1). 1024, pe*i*se)ually a])pe‘are*el he*- 
fe)i-e* me* in the* saiel Distrie-t anel acl\ue)wle‘el<;e*d the* saiel ele‘e*el 
te) he* tlie'ii* ae*1 anel el(*e*el. 


(live'ii iiiide*!- my liand anel se*al this 18th day e)f Fe*l)i*uai'y 
A. 1). 1024. 

| xe)TAi:v SEAL. I ('ATIIFRIXMn F. (’ATF, 

Notarjf PnhUc, I). O. ” 
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PlaHs tiff's Exhibit G. 


This Agreement, made and entered into this 2nd day of 
December A. D. 1924, by and between Clyde B. Asher party 
of the first part, and Garfield A. Street party of the second 
part. i 

Whereas, the said parties hereto of the first and second 
part- have mutually agreed to exchange their respective 
properties hereinafter more particularly described, upon 
the terms and conditions hereinafter set forth. 

Xow, therefore, this agreement witnesseth. That for and 
in consideration of the sum of Five Dollars, cash in hand 
paid by each to each other, the said parties hereto of the 
first and second parts do hereby mutually promise and agree 
to and with each other as follows, to wit— ' 


1. That the said party of the first part sluill convey, or 
cause to be conveyed, unto the said party of the second part, 
by deed with special warranty, all that parcel of land situ¬ 
ate in the District of Columbia, with thei improvements 
thereon known as 3945 Connecticut Ave., X. W. Washing¬ 
ton, D. C. Lot 1 in S(]. 2234 improved by a five-story apart¬ 
ment house renting for approximately $60,720.00 per annum 
when fully occupied, subject to a certain deed of trust of rec¬ 
ord securing the payment of the sum of $250,000.00, with 
interest at the rate of 7 per cent, per annum, payable semi¬ 
annually, due Xcvember 1928—which the said party of the 
second part hereby assumes and agrees to pay. 

2. That the said party of the second part shall convey 
or cause to be conveyed, unto the said party of the first part 
by deed with special warranty, all that parcel of land situate 
in the District of Columbia, with the improvements thereon 
known as: 1920 S Street, X. W., Washington, D. C., Lot 64 
in S(i. 110 improved by an eight-story apartment house 
renting for approximately $40,440.00 per annum when fully 
occupied, subject to a certain deed of trust Of i-ecord secur¬ 
ing the payment of the sum of $130,000.00 with interest at 
the rate of 7 per cent, per annum, payable monthly with 
taxes due July 1,1925. Also a second deed of trust amount¬ 
ing to $68,210.06 payable $1,000.00 per month including in¬ 
terest at 6% per annum of which $4,400.00 is due December 

i 

6 — 4 5 i oci 





42 


G. A. STREET VS. E. ^r. STUBBLEFIELD ET AL. 


1, 1924, hnlnDfo of said trust all duo aud ])ayal)lo ^lay 15, 
1925. 

2. That tlio said ])arty of the first part shall pay unto tlie 
said ])arty of the second part the sum of Seventy-five Hun¬ 
dred ($7,500.00) Dollars in cash, 

4. That the said party of the second ])art shall execute 
and deliver unto the said ])arty of the first part his 
51 neii’otiahle ])romissory notes for the sum of One 
Hundred Thirty-two Thousand h^ive Hundred ($132,- 
500.00) Dollars, ])ayal)le $1,000.00 monthly for 83 months 
and the ludance to he due and ])ayal)le on the 84th month 
with int(M*est thereon at the rate of per annum; inter- 

(‘st on unpaid balance of said trust ])ayal)le semi-annually 
and to be secured bv a second lien deed of trust in the usual 
form to Trustees to be named by the party secured, on the 
])ro])erty described in said parairraph numbered One. 

Tlu‘ S(‘cond trust is to contain the following* provisions 
in addition to the usual and customary provisions, the de¬ 
fault in any of which shall render the notes secured by 
second ti*ust immediately due and payable. 

(a) The party of the second part or his assigns shall 
deposit monthly on the lOth of each month in the Riggs 
Xational Plank of Washington, D. C. subject to the order of 
the P^idelity Trust Company of Philadelphia, one-twelfth 
of the annual interest on the first trust. 

(/>) Taxes and special assessments to be paid on due 
date. 


(c) Pay insurance premium on insurance securing first 
trust as it mav become due. 

{(/) I^rovide additional insurance with premium paid 
thereon so that the total amount of insurance will be equal 
to the total of the first and second trusts. 

In case it is necessary or advisable to place a new first 
trust on lot 1 in sq. 2234 on or before maturitv of the exist- 
ing first trust the party of the first part his heirs or as¬ 
signs agrees that the said second trust of $132,500.00 or 
unpaid l>alance of same will be temporarily released and 
re|)Iaced on said lot 1 in sfj. 2234, subject only to a new first 
trust of not more than $250,000.00 unless otlierwise agreed 
upon. 

5. That the title to each pi*operty shall be good of record 
and in fact, subject only to covenants, of record and en- 



43 


G. A. STREET VS. E. M. STUBBLEFIELD ET AL. 


cumbrances herein mentioned, if any. Should eillier title, 
upon examination be found defective, this agreement shall, 
at the option of the vendee of such property; be and become 
null and void, but neither party hereto shall;be liable to the 
other for anv damage bv reason of such defective title, and 
they hereby accordingly release each other;from any such 
liability. 

6. That rents, taxes, insurance, water rents and interest 
shall be paid or adjusted to date of transfer. Taxes shall 
be adjusted in accordance with certificate of taxes issued 
by the Collector of Taxes of the District of Columbia, ex¬ 
cept that all special improvements completed prior to the 
date hereof, whether or not assessment therefor is now 
levied, shall be paid for or proper allowance made therefor, 
by the respective vendors at the date of transfer. 

7. That the examination of title, conveyancing, recording, 

notary fees and revenue stamps on deeds and notes 
52 shall be at the cost of the respective vendees. 

8. That this agreement shall be consummated 
simultaneouslv and within 15 davs from the date hereof 

• I 

or as soon as title company re])orts goodirecoi-d title, it 
being agreed that the same shall be binding upon and ex¬ 
tend for the benefit of the parties hereto and each of them, 
their and each of their heirs, personal representatives, 
successors and assigns. 

9. That E. M. Fry is acting in the premises as agent for 
all of the parties hereto and with the full knowledge and 
consent of all of the said parties hereto, aiid shall be paid 
a commission for his services the sum of Twentv-five Hun- 
dred ($2,500.00) Dollars, by said party of thie first part, and 
shall also be paid as commission for his s(ln*vices the sum 
of Five Thousand ($5,000.00) Dollars by said party of the 
second part. 

Witness our hands on the day and the year first herein¬ 
above written. Executed in triplicate. 


(Sd.) 

(Sd.) 


CLYDE B. ASHER. 
GARFIELD A. STREET. 


In presence of 

(Sd.) E. M. FRY. 
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Motion to Strike. 
Filed November 8, 1926. 


#■ 


Oo 


Comes now the defendant, Emily M. Stubblefield in her 
own riiiht and as Executrix of the estate of Thomas W. 
Stnbblelield, deceased, and moves the Court to strike out 
the followiiii;' ])arts and allegations contained in the Bill 
of Complaint of the ])laintifl*, Cartield A. Street, filed herein, 
as scandalous, imjiertinent, and in violation of Rule No. 4 
of the Equity rules of this Court: 

1. The last sentence on page two, beginning with ‘‘peti¬ 
tioner states that there have been filed against the said 

estate claims of plaintiff'- etc. and also each and 
all of the remaining allegations contained in para¬ 
graph numbered four of said Bill of Complaint. 

2. Each and all of the allegations contained in para¬ 
graphs numbered Five, six, seven and eight. 

3. The following allegations in paragra])h numbered 
nine: 

“Plaintiff states that said co-partnership, on February 
16 and P\‘bruary 18, 1924, was dissolved through the 
efforts of the defendant Emily M. Stubblefield, ])ersonally, 
to bring about said dissolution, she ac^iuiring control and 
domination over him in the enfeebled condition of Thomas 
AV. Stubblefield, in the last two or three years of his life. 
Plaintiff furtlier states that it was necessarv to the said 
dissolution, the agreement therefor, and the execution 
tliereof, that the defendant Emilv Stub])lefield should ])e- 
come, and she did l)ecome, a party to the dissolution of said 
co-])artnersiii|) whicli had been conducted in the name of 
T. W. Stubblefield and Company.” 

4. Each and all of the allegations contained in paragraph 
numbered eleven. 

5. Each and all of the allegations in })aragraph num¬ 
bered thirteen beginning on page twelve of said Bill of Coni- 
jdaint and ending on page thirteen thereof: 
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i i 


In accordance with a plan ai‘ran.e^ed ])etween them, as 
])laintiff is now informed and l)elieves, and so believiii<>-, 
avers, hnt of wliicli he was until recently ig-iiorant, the said 
Thomas W. Stnl)l)lefield agn'ein.i;’ under the tindne intinence 
and duress of defendant Hmilv M. Stubblefield to 
54 her scheme, d(‘fault was ])nrposely made in the pay¬ 
ment of $*),4t)0.()0 of the $4,400.00 due by the Stublde- 
fi(*lds, and threat of foreclosure if not ])aid was made to 
plaintiff l)y the holdei- of the second trust.' The Stnbble- 
ti(*Ids in fact in May, 1024 had sold the Buchanan receiving* 
(*ash and negotial)l(‘ secui‘iti(*s, conc(*aling said sale from 
plaintiff and ordei'ing- their (‘m])loy(‘es to’ keep the sale 
secret fi'om plaintil’f, who kn(‘w T. W. Stiil)l)lefield in 
January, B)24 had willed this property to his sister or for 
her benefit. 

Plaintiff brought the d(‘fault to tlu* attention of Thomas 
W. Stnbbhdield, and said Stubblelield, in line with instruc¬ 
tions as plaintiif has learned just i-ecently, ;h(‘ and defend¬ 
ant Plmily Stubblelield had given their employes, in event 
plaintiff made inquiry, to infoimi plaintiif they were v(*ry 
hard up and losing money, and in conformance with the 
scheme j)lanned betw(‘en Kniily and Thomas W. Stubble¬ 
field to get rid of their Phateaii Thieiu-v s(‘:cond and third 
trust obligations to plaintiff, fals(‘ly and contrary to the 
fact, informed plaintiif he was short of cash and could not 
meet the payment dm*, riHpu'sted plaintiif to ])ay the 
balance of $2,400.00 diu‘ on tlie second trtist on June 1, 
1924, said Stubblelield ])romisiiig to reiml)urse plaintiff 
when later in funds.’' 


6. Each and all of the allegations in paragraph num¬ 
bered thirl(Hui b(‘ginning with tlu‘ thii’d ]Biragra])h on page 
thirteen of said Bill of Pomplaint and ending on 
55 page seventeen. 

7. Eac'h and all of the allegations contained in 
])aragra])h numbered fourteen. 

j 

8. Each and all of tlu' allegations contained in para¬ 
graph numbered seventeiui. i 

BRAXDEXBVKG cV: BHAXDEXBUKG, 

Atfonirjjs /qr Defendant, 
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(’harles H. Mvrillat, Ks(j., 

Maryland Riiildin.Ji*, 

Wasliing-toiL D. C. 

Dear Sir: 

Please take notice that the within motion will bo heard 
on Friday, the 12th day of Xovcmher, A. D., 1926, at the 
hour of ten o'tdock A. M. 

BHAXDFXBUKG .Vc BKAXDFXBURG, 

Aifonicijs for Defendant. 

Decree Di.^missinf/ Hill of Complaint, 

Filed Xovomber 23, 1926. 
###*#** 


This cause came on to be heard, at this term of Court, 
n])on the bill of complaint and motion of the defendant to 
strike certain ])ortions thereof, it beini>' stipulated and 
a.ii'reed by counsel for the respective parties in open Court, 
at the suiT.U'estion of the Court, that said motion in view of 
its sco])e should be treated and considered also as a motion 
to dismiss said bill of complaint, and the cause heard and 
det(‘rmined as thouii'h a motion to dismiss had been filed; 
and th(‘]*eupon, upon consideration of the matter as upon a 
motion to dismiss, and after argument of counsel on 
56 motion to dismiss, it is by the Court this 23rd day 
of X'ovember, A. 1). 1926, 

Adjudged. ordei-(*d and decreed that said bill of complaint 
be and the same is hereby dismissed, for want of equity, 
with (*osts to the defendant to be taxed. 

]>v the Court: 

WEXDELL P. STAFFORD, 

Justice. 

From the foregoing decree the plaintiff in open Court 
noted an a|)peal to th(‘ Court of Appeals and the same by 
the Court was allowed, and bond for costs was fixed in 
the sum of one hundred dollars or a cash deposit of fifty 
dollars in lieu thereof. 

WEXDELL P. STAFFORD, 

Justice. 
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M emoranduw. 

November 26, 1926.—Undertaking on appe 
proved and filed. 


al for $100 ap- 


Assignmentfi of Error. 


Filed December 3, 1926. 

I 

###**** 

Now comes the plaintiff by his attorney and assigns for 
error in the hearing of the above entitled cause the follow¬ 
ing : 

1. Error in dismissing the bill of complaint. 

57 2. Error in holding that equity did not have juris¬ 

diction of the bill of complaint. 

3. Error in not holding that the bill of complaint stated 
a cause of action cognizable in e<iuity, and in not overruling 
the motion to dismiss the bill of complaint, i 

C. H. ME KILL AT, 

^Ir. E. C. Brandenburg, Atforneg' forPlahitiff. 

Attornev for Defendants: 

Enclosed please find copy of assignments of error this 
dav filed in the above entitled cause. ; 

C. TL MERILLAT, 

Atfonirif for Phi inf iff. 

m 

Service of copy of assignments of error as above, ac¬ 
knowledged this 3d dav of December, 1926. , 

E. 0. BKANDF4^BUKG, 

Attoniey for Defendant. 


Designation of Pecord. 

Filed December 3, 1926. 

I 

I 

The Clerk will please prepare a transcript of record on 
appeal in the above entitled caus(' and will include therein 
the following: 

1. Bill of complaint and exhibits. 

2. Motion to strike certain parts of bill of com])laint. 

3. Decree of the Court. 

4. Memorandum of notation of appeal. 

5. Memorandum of bond filed. 


58 
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(). AssiuBTlKMlts of (‘FFor. 

V 

7. Tiiis (Icsii;-]iati<)ii oT lavoi’d. 

i\ ir. MKKMLLAT, 

AHinm'U for Plaintiff. 

]\[r. K. (\ 

Attorney I'oi- DrtViidaFts: 

1 sidmiit von lu‘rt‘v. itli llu* desiuiiat ion ot* r(H‘()rd in tlie 
al)ovo cntillod rans(‘. (\ II. MKKILLAT, 

Aftonicif for Plaintiff. 


Scrvioo of (*o])v a(*]<no\vl<MlL:,-('d lliis M dav ot* Doc‘om])er 
192G. 

K. (\ r>KAXI)HXP>rRG, 

Alhfiiicif for DiAvnftanls. 


7)9 


Snpronn' (’on.-t of llu' Disii-ict of (\)]nml)ia, 


I'.viTF.r) States of AMEincA. 

District of ('oj iihiloi!, ss: 
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IN THE 



No. 4575. 


GARFIELD A. STREET, APPELLANT, 

I 

vs. 


EMILY M. STUBBLEFIELD AND EMILY M. 
STUBBLEFIELD, EXECUTRIX OF 
THE ESTATE OF THOMAS 
W. STUBBLEFIELD. 


BRIEF OF APPELLANT. 

) 

This is an appeal from a decree of the Supreme 
Fourt of tlie District of Columbia dismissing a bill in 
equity filed by appellant against appellee in her in¬ 
dividual and also in her representative capacity. 
The bill was dismissed on the ground that the cause 
was not cognizable in equity, the dismissal being 
as upon demurrer to the bill of complaint. 

The demurrer to the bill of complaint, therefore, 
is to be taken, for the purposes of the appeal, as ad¬ 
mitting all of the averments set forth in the bill and 
is to be taken in the most favorable aspect, rea¬ 
sonably construed, to appellant. 
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The cause of action as set forth in the bill of com¬ 
plaint arises out of the failure of Thomas W. Stub¬ 
blefield, deceased, acting, as alleged, in combination 
and conspiracy with his wufe, the appellee, to turn 
over to appellant in the form in which it was agreed 
the partnership assets should be ultimately dis¬ 
tributed, appellant’s share of partnership assets 
which under a partnership dissolution agreement be¬ 
tween appellant and the husband of appellee were to 
come to appellant as his share of the partnership 
assets,' upon dissolution of a partnership formerly 
subsisting between appellant and Thomas W. Stub¬ 
blefield. 

The averments of the bill in brief are that the 
dissolution of this partnership was brought about, 
after Tlioraas W. Stubblefield became severely ill 
and knew death within a comparatively short time 
was certain, bv reason of the undue influence exer- 
cised by his wife over him, and it is further alleged 
that the failure of Thomas W. Stubblefield to fully 
perform and distribute to appellant the partnership 
assets as it was agreed in the dissolution thev should 
go to appellant was the result of the influence of the 
appellee working upon Thomas W. Stubblefield, de¬ 
ceased, and her persuading him in combination with 
appellee to enter upon and carry out a fraudulent 
scheme devised for the purpose of hindering, delay¬ 
ing and defrauding appellant of his just dues, and of 
defrauding and delaying the United States of its in¬ 
come and inheritance taxes and other creditors of 
their just dues, and to enable appellee upon her hus¬ 
band’s anticipated death to have his estate in her 
possession disencumbered of a large part of its just 
liabilities. And, as part thereof, to have Thomas 
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W. Stubblefield die, on the records, insolvent, where¬ 
as the appellee, his wife, would survive him a 
wealthy woman by reason of gifts made by him to 
her of valuable and comparatively small-encum¬ 
bered portions of his estate. 

The bill alleged that his estate as probated in the 
probate branch of the court below was insolvent but 
llint as matter of fact it was verv largelv and 
profitably solvent, if there \vere included in the 
estate a number of large pieces of real estate which 
had been bv the husband deeded bv gift to the wife 
in anticipation of death, and which gifts were as to 
appellant and other creditors invalid as in fraud of 
them. The bill sought to set aside these alleged 
fraudulent gifts and to subject to payment of Thomas 
AV. Stubblefield ^s obligations all of the estate that 
he really had at the time of the dissolution agree¬ 
ment of partnership and the defaults on the part of 
Thomas W. Stubblefield in carrying out the terms of 
the dissolution agreement. The demurrer or motion 
to strike the bill of complaint admits these aver¬ 
ments to be true, and the insolvency of the estate as 
probated has been further admitted in this court in 
the motion filed by appellee to advance the present 
appeal for hearing. i 

GENESIS OT THE CAUSE. 

As shown by the bill of complaint the appellant 
almost since appellant started to earn a living, had 
been an employee or at intervals in partnership with 
Thomas AV. Stubblefield, the partnership concern¬ 
ing only certain parts of Stubblefield’s business 
(Trans. Rec. p. 13). Appellant was familiar wdth 
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the mode of arrangement of details necessary to he 
performed in connection with the Stuhbleleld opera¬ 
tions. Stubbleleld was a large speculative operator 
in real estate, buying and selling apartment houses, 
places of business and other properties (p. 8), in 
many cases on large mortgages or trusts, first or sec¬ 
ond, and the equity frequently being small, though 
at other times considerable (x)p. 7-8). 

On Sexitember *20, 1922, apxiellant and Thomas W. 
Stubblefield entered into a five-year partnership un¬ 
der the name of Stubblefield and Company (p. 30). 
Its object was the conduct of a real estate, loan and 
insurance (p. 8) business. It required appellant to 
devote his entire time to the business and to make 
no loans except after thorough investigation, Stub¬ 
blefield to devote onlv so much time as his condi- 
tion of health and advice of physicians would per¬ 
mit. Profits or losses were to be divided sixty per 
cent to Stubblefield and forty per cent to Street, the 
appellant. It was provided that certain lines of 
discount in Washington, Maryland and Virginia 
should be used for the benefit of the partnership and 
that the iiartnership should assume certain notes 
that Stubblefield had given. The discounts referred 
to aggregated $173,500 (p. 31). 

February 16 and February 18, 1924, this partner¬ 
ship by written agreement was dissolved (pp. 32-33), 
the bill averring dissolution had been brought about 
by the efforts of appellee, wife of Thomas W. Stub¬ 
blefield, who had acquired control and domination 
over him (p. 10) after his health broke and the dis¬ 
solution being, as alleged, part of a scheme appellee 

had formulated and to which she bv duress in his 

% 

sick and enfeebled condition (p. 8) had obtained her 
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husband’s agreement. The scheme contemplated that 
upon his forthcoming death (p. 12) she should suc¬ 
ceed to the valuable parts of his estate (p. 21), free 
from the largest debts and obligations against his 
properties, to the end that when he died she might 
be in possession of large means and valuable real 
estate, whereas, in his estate there would be concen¬ 
trated the xjoorer properties and large liabilities, to 
the end that he would die insolvent and, as a con¬ 
sequence, his creditors would be defrauded. I 

At the time of the dissolution of partnership, to 
the carrying out of which dissolution appellee was 
necessarily a party in that she would have to join 
in deeds essential to the effectuation of the dissolu¬ 
tion, the partnership owned, in the name of ap¬ 
pellant, a very large apartment house known as 
Cathedral, Kliiigle and Jewett ^lansions (p. o). It 
also owned, with the title in the two partners, cer¬ 
tain other real estate, set forth by correct descrip¬ 
tions at pages 5-G of the record, and described suc¬ 
cinctly as follows (pp. 5-6): 

Clifton Terrace Apartments, 1467 Rhode Island 
Avenue, No. 2 Iowa Circle, 514 F Street, 922 New 
York Avenue, Chateau Thierry Apartment House, 
the Brunswick, Dresden, St. Mihiel, Berkshire and 
Orme Apartment Houses, the last also including 
stores at lOth and E Streets. Some of these partner¬ 
ship properties had equities of large value, whereas, 
others of the pieces of real estate (p. 6) ‘^were very 
heavily encumbered with possibility of proving a 
liabilitv instead of an asset with risk in event of 
foreclosure of deficiency judgments” against the 
partnership. 
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The partnership also possessed personal assets of 
large value, chiefly in the form of money deposits in 
various banking institutions (p. 7). It was a large 
borrower and had lines of credit and discount in 
banks in the District of Columbia, Maryland and 
Virginia aggregating $173,500 (p. 7), some of these 
lines of credit being in the partnership name, some 
in appellant’s name alone, and some in the name of 
the decedent alone. It possessed considerable assets 
in the form of promissory notes, stocks and deeds of 
trust. 

At the time of dissolution there was an outstand¬ 
ing contract in the name of the partnership for the 
purchase of the Chastleton xVpartment House (p. 7) 
for $2,650,000, subject to encumbrances thereon of 
tlK‘ total purchase price, this contract being entered 
into with the acquiescence of the appellant, but 
against his best judgment (p. 7). 

Among the other heavy possible liabilities of the 
partnership was a blanket second mortgage of four 
hundred ninety-one thousand ($491,000) dollars, cov¬ 
ering the Dresden, Brunswick and Premier Apart¬ 
ment Houses, the Dresden Apartment and the 
Brunswick Apartment, being included in the part¬ 
nership, whereas, the Premier Apartment covered 
by the blanket second mortgage aforesaid being 
without the partnership but decedent’s (Stubble¬ 
field’s) personal property. 

Stubblefield, besides the partnership real estate, 
was the record owner at the time of dissolution of 
properties described more accurately in the record 
(pp. 8-10), but which may be for brevity described 
as the ^lelrose, Rockingham, Cliffbourne, Marne, 
Buchanan and Premier Apartment houses. Also a 
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garage on Que Street, Northeast; No. 627-29 E Street, 
northwest; the northeast corner of Fourteenth Street 
and You Street, N. W.; No. 618 F Street, N. W., and 
certain lots in Manor Park. 

The partnership also had certain liabilities: 

The agreement of dissolution of the partnership 
was expressed in plain, unambiguous terms. Tt was 
dated February 16, 1924 (pp. 32-33). The partner¬ 
ship agreement as heretofore stated w^as a three- 
fifths, two-fifths affair. The dissolution agreement 
provided that appellant Street, as his share; of the 
partnership assets, should have deeded to him some 
fifty shares of bank stock subject to $5,000 ovring on 
it by the partnership, an automobile owned .by the 
partnership, and 922 New York Avenue, N. W., sub¬ 
ject only to a first trust of $12,500, all of which pro¬ 
visions of the dissolution agreement were carried out 
and are not herein involved. It also provided that 
there should be deeded to ai)pellaut, Stubblefield’s 
three-fifths interest in the Chateau Thierry Apart¬ 
ment House, corner 20th and S Streets. At this time 
there were three trusts outstanding and unmatured 
upon the Chateau Thierry. The dissolution: agree¬ 
ment provided: 


“Tt is the understanding that tile said 
Chateau Thierry Apartment House is to come 
to Garfield A. Street subject only to its first 
trust of one hundred thirty thousandi ($130,- 
000.00) dollars. The payments on tho second 
and third trusts to Ernest G. Walker and 

Emorv L. Coblentz and the interests on same 

» _ 

are to be paid by said Thomas W. Stubble¬ 
field who hereby agrees to have said property 
entirelv released and relieved from said Wal- 
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ker and Coblcntz trusts on or before the said 
first trust on said property matures in July, 


1925. 


7 7 


In consideration of the foregoing assets coming to 
him appellant agreed ‘‘to turn over to said Thomas 
W. Stubblefield all other assets of the business of 
Thomas W. Stubblefield and Company’’ and to deed 
to Stubblefield all of Street’s two-fifths interest in 
all real estate owned by the partnership, including 
Cathedral Mansions, which was in Street’s name but 
really belonged to the partnership. Stubblefield also 
was to receive all obligations due the partnership 
and assume all its obligations (see notice, p. 20), but 
did not fulfill same and relieve appellant therefrom 
and claims were presented to him (p. 20). 

Pursuant to the partnership dissolution agree¬ 
ment of February 16, 1924, and brought about, as 
alleged and by the pleadings admitted by the wife, 
Emily M. Stubblefield, Thomas W. Stubblefield and 
wife on February 18, 1924, deeded to appellant their 
three-fifths interest in 922 New York Avenue and in 
the Chateau Thierry. The deed specifically recited 
that the Chateau Thierry w’as deeded (p. 34) “sub¬ 
ject only to a first deed of trust for one hundred 
thirty thousand ($130,000.00) dollars maturing in 
July, 1925. It is understood and agreed that the 
said Thomas W. Stubblefield is to assume the pay¬ 
ments on account of curtails on principal and in¬ 
terest on the second and third trusts now of record 
against this property, and the parties of the first 
part for themselves, their heirs and assigns hereby 
agree with the party of the second part that said 
parties of the first part will have this property en¬ 
tirely released and relieved from said second and 
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third trusts held by Ernest G. Walker and Emory 
Tj. Coblentz on or before the time when said first 
trust matures in July, 1925, and said parties of first 
—hereby agree to hold party of second part harm¬ 
less from loss or damage on account of said second 
and third trusts. 

“And the said parties of the first part covenant 
that they will warrant specially the property; hereby 
conveyed; and that they will execute such further 
assurances of said land as may be requisite;’’ 

At this time the second and third trusts referred 
to totaled $77,281.96 for the second trust and $90,- 
500 for the third trust. These trusts provided for 
monthly curtails of various amounts (p. 14) and 
that if the curtails of principal and interest v/ 
not met the property was subject to foreclosure and 
sale. The bill alleged that Stubblefield met the first 
three monthly curtails of $1,000 each on the second 
trust and $500 each on the third trust. But, that 
when a curtail fell due June 1, 1924, of $4,400 on the 
second trust and $500 on the third trust, Stubblefield 
paid the third trust curtail and only $l,00d on the 
$4,400 due. It alleged that the balance due of $3,400 
was not paid, whereupon the holder of the second 
trust. Walker, threatened foreclosure if the full 
amount was not paid. The bill sets forth that the 
failure to make this payment, as appellant now 
averred, but of which he was ignorant until recently, 
was a purposeful default made pursuant to a scheme 
to which Thomas W. Stubblefield, to whom appellant 

% I 

was attached and on whose word he relied,: agreed 
to in his sick condition at the instance of the ap¬ 
pellee, his wife, having for its purpose the defraud¬ 
ing of appellant, relief of Thomas W".. Stubblefield 
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and his estate from payment of second and third 
trusts and partnership dissolution liability to ap¬ 
pellant, and part also of a general scheme the Stub¬ 
blefields were engaged in, that contemplated that 
when Thomas AV. Stubblelield’s anticipated demise 
occurred he would die insolvent, his creditors would 
not get their just dues and obligations, the United 
States would be defrauded of taxes due and his wife 
would have the valuable parts of his estate with the 
obligations against these parts either wiped out or 
heavily reduced, those parts of the estate likely to 
jn-ove a heavy cliarge to remain in his name, and 
those ])arts with the greater equities be in her name 
bv deed i>:iven in his lifetime bv the husband to the 
wife. 

Tlie bill alleged that pursuant to this scheme the 
employees of Thomas W. Stubblefield had been di¬ 
rected (p. 15) ‘'to inform plaintiff (appellant) they 
were very hard up and losing money.” It averred 
tliat i]i pursuance of the plan Thomas W. Stubble¬ 
field and his wife had, as appellant now knew con¬ 
trary to the fact, falsely informed appellant that (p. 
15) he was short of cash and could not meet the 
payment due. Stubblefield requested that plaintiff 
pay the balance due by Stubblefield of $3,400 on the 
second trust and thereby avert the threatened fore¬ 
closure, Stubblefield promising to reimburse plain¬ 
tiff when later in funds, and that appellant, relying 
on the representations and promises, had paid the 
$3,400 and averted the threatened foreclosure. 

Apj)ellant at this time knew that a certain apart¬ 
ment house, the Buchanan, owned by Stubblefield in 
January, 1924, had been willed by him to a sister or 
for her benefit. The bill alleged that as matter of 
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fact Stubblefield was not short of funds and' that as 
appellant had learned recently while Stubblefield 
had defaulted in the June 1, 1924, curtail, he had in 
fact in May, 1924, sold the Buchanan, had received 
cash and negotiable securities for it and ihe and 
appellee had particulaidy cautioned his employees 
to keep this sale secret from appellant. 

The bill alleged that Stubblefield did not keep his 
promise to repay the $3,400 with interest, but when 
approached for repayment thereof, frequently, after 
the payment was made in funds of appellant ‘‘con¬ 
tinued, contrary to the facts and the prearranged 
plan, to represent that he was hard up and in dan¬ 
ger of loss of his properties.’^ 

It alleged that Stubblefield did meet onuJuly 1, 
August 1 and September 1 the curtails of $1,000 on 
the second trust, and $500 on the third trust as they 
fell due, but that when the payment of a thousand 
dollars fell due on the second trust on October 1, 
1924, Stubblefield again defaulted and the Chateau 
Thierry was again threatened with foreclosure (pp. 
15-16).^ 

The bill averred that Stubblefield said to appellant 
“he had paid the $500 due on the third trusty though 
he was very hard pressed and unable to raise any 
further moneys, and again requested plaintiff (ap¬ 
pellant) to help him out and promised repayment; 
that appellant had absolute confidence and relied 
implicitly on Stubblefield’s representations and 
promises, and on October 25, 1924, paid Walker the 
thousand dollars and averted foreclosure” (pp. 
15-16). 

The bill proceeding further averred: 
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“Said Stubblefield continued to represent 
to plaintiff (contrary as plaintiff has learned 
recently to the fact) that he was very hard 
up, that his obligations were pressing him 
and that he would bo unable to meet the terms 
and conditions of his dissolution agreement 
with plaintiff, and that plaintiff might or 

would be tinanciallv involved if he said Stub- 

* 

blelield failed. Said Stubblefield represented 
to plaintiff contrary to the facts that he had 
lost $300,000, })rincipally in the Chastleton 
Apartment House deal, and requested plain¬ 
tiff to relieve him, Stubblefield, of making 
future maturing payments on the AVhtlker 
second trust. Said Stubblefield and his wife 
concealed from plaintiff and ordered the office 
employees to conceal from plaintiff the true 
condition of the affairs of himself, Stubble- 
li(‘ld. and wife.'’ 

The bill alleged (p. 16) that the Stubblefields were 
aware plaintiff knew Stubblefield was receiving at 
this time $20,000 a month under a blanket mort¬ 
gage of $491,000 Stubblefield had obtained, that 
plaintiff mentioned this, whereupon Stubblefield, 
“contrary to the fact as plaintiff now is informed 
and avers but did not then know,” stated to plain¬ 
tiff that said monthly payments, and more, had all 
been and were being used to meet heavv losses he 
had incurred since dissolution of the partnership 
under dissolution agreement. The bill also said the 
Stubblefields had sold the Buchanan and also the 
Cliffffiourne Apartments, the former standing in his, 
Stubblefield’s, name and the latter in hers, but con¬ 
cealed this fact from the plaintiff. It alleged that 
in the autumn of 1924 Stubblefield, promising to re¬ 
pay plaintiff the advances he already had made, re¬ 
quested plaintiff to relieve him from further ma- 
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turing payments on the Chateau Thierry second 
trust. It averred that plaintih: induced by the mis¬ 
representations made him and promises of repay¬ 
ment of back amounts due, and fears of what^ would 
happen if the second and third trusts were fore¬ 
closed, yielded to Stubblefield’s importunities to the 
extent that he informed Stubblefield that df the 
Chateau Thierry was released at once from the third 
trust and the first and second trusts could'be re¬ 
financed, that plaintiff would relieve Stubblefield, 
but this refinancing proved unable of accomplish¬ 
ment and nothing came of it. 

Stubblefield, in the autumn, continued to default 
on the second trust and, as Stubblefield and his wife 
well knew, the situation became more critical for 
plaintiff. The Stubblefields ‘^continued each and 
both to misrepresent to plaintiff their own financial 
situation and the financial danger they were in, with 
the consequent danger to plaintiff. ’ ’ The bill averred 
and it is admitted by the pleadings that at tins time 
the Stubblefields were in fact diverting the moneys 
that came to them, and revenues derived, to reducing 
or clearing off obligations on properties that had 
been placed in her name, and were holding privately 
and secretly notes that were paid off, all as part of 
a scheme to deceive plaintiff, evade creditor lia¬ 
bilities, and tax liability to the United States. 

The bill averred that Stubblefield, by deeds re¬ 
corded in the spring and summer of 1924, had con¬ 
veyed to his wife, as her own sole and separate 
estate, the Melrose, Rockingham, Cliffbourne^ Marne 
and Brunswick apartment houses, the Que^ Street 
Garage, the Manor Park lots. No. 1467 Rhode Is¬ 
land Avenue, and the home place 4610 16tii Street 
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(p. 13), some of these being properties that had been 
in the partnership and some not within it, but de¬ 
cedent's 'own. It also averred that in April, 1925, 
Stubblefield (p. 29) had made a new will naming his 
wife sole executrix, which will did not leave the 
Buchanan for the benetit of the sister as had the 
will mentioned executed shortly prior to the part¬ 
nership dissolution. 

The bill also set forth that in November, 1924, 
appellant received an offer of exchange for the 
Chateau Thierry, Stubblefield at this time being in 
default under his subordinate trust obligations. Ap¬ 
pellant mentioned the matter to Stubblefield, telling 
him lliat the exchange proposition made appellant 
contemplated the Chateau Thierry should be ex¬ 
changed: with only two trusts thereon. Thereupon 
Stubblefield, in whom appellant continued to have 
confidence (p. 18), said to plaintiff “to go ahead and 
sign up for the exchange of the properties and he, 
Stubblefield, would get the third trust released.’’ On 
December 2,1924, plaintiff, induced by Stubblefield’s 
statement, signed up a binding contract to exchange 
the Chateau Thierry (p. 18) for a five-story apart¬ 
ment house at 3945 Connecticut Avenue (p. 41), sub¬ 
ject to only two trusts upon it, the Connecticut Ave¬ 
nue property renting for $60,000.00 approximately, 
as against $40,000.00 for the Chateau Thierry. Each 
was to have, when exchanged, only two trusts there¬ 
on. The arrangement, the bill averred, did not “con¬ 
template and include release of said Stubblefield 
from his second trust obligation on the Chateau 
Thierry! and would be, if so construed, without con¬ 
sideration and void, its sole purpose being to enable 
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release of the third trust for purposes of the ex¬ 
change” (p. 18). 

The bill alleged, and the pleadings admit, that 
after appellant had executed this binding contract 
of exchange, ‘‘Stubblefield represented untruly to 
plaintiff tliat he, said Stubblefield, could not and was 
not financially able to do as he had promised to do 
before the exchange contract was signed, namely, 
cause the third trust to be released,” but said to 
appellant the exchange could go through only pro¬ 
vided appellant would place a third trust; on the 
property he was to acquire and also pay certain cash. 
It alleged (p. 19) that “relying on the misrepre¬ 
sentations made by Stubblefield, and Stubblefield’s 
statements that otherwise plaintiff would lose the 
Chateau Thierrv bv foreclosure due to Stubblefield’s 

V 

inability to meet curtails and pay off either the 
second or third trust,” appellant did place a third 
trust on 3945 Connecticut Avenue, paid on Decem¬ 
ber 7, 1924, $1,000 overdue by Stubblefield on the 
Chateau Thierry second trust, and also paid, to Wal¬ 
ker, the second trust holder, $4,400 overdue on De¬ 
cember 1,1924, and thereupon appellant affected the 
exchange, “Stubblefield promising plaintiff to re¬ 
imburse him, whenever any cash came into his hands, 
for all the cash moneys that plaintiff had been com¬ 
pelled to expend to meet overdue payments on the 
Walker second trust.” It was averred that, at the 
time of settlement of the transaction in the title 
company office Stubblefield’s attorney had en¬ 
deavored unsuccessfully to get a release executed by 
appellant. 

The bill averred that plaintiff’s action had been 
in reliance on the misrepresentations of the Stubble- 
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fields (p. 20), which he had recently learned were 
false, and that, but for the deceit and defaults prac- y 

ticed upon him, he would not have so done. It also 
alleged that the partnership dissolution agreement 
contem])lated plaintiff’s release from partnership 
liabilities and personal obligations arising by rea¬ 
son of endorsements, but that this phase of the 
partnership dissolution had not been carried out 
(p. 20). 

The bill further alleged that during the time the 
foregoing matters were taking place, as appellant 
had recently been informed but was formerly 
ignorant, the Stubblefields were pursuing a sys¬ 
tematic course (p. 21) in fraud of plaintiff and other 
creditors “in clearing debts and obligations against 
properties x)laced in the name of Emily M. Stubble¬ 
field, and leaving outstanding obligations on prop¬ 
erties standing in his, Stubblefield’s, name, the pur¬ 
pose of this confederation and conspiracy being as 
heretofore stated, and to create the impression that 
he had died insolvent or of little means, whereas, 
the estate in her name, but equitably the property 
of the decedent’s estate, is of a value of more than 
$700,000,” as would appear upon a true accounting. 

It averred that many thousands of dollars had been 
taken from Stubblefield’s estate in his lifetime and 
used to take up deed of trust notes on the home 
place, the notes being held after payment, and the 
trust permitted to remain of record, unreleased, and 
that the same course had been pursued with refer¬ 
ence to No. G18 F Street, the Marne Apartment 
house and others, and prayed discovery of the ap¬ 
pellee. It alleged, among other things, that on March 
20, 1925, the Dresden had been sold by Stubblefield 
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and more than $179,000 realized by him in the sale, 
above all encumbrances and charges, and that pur¬ 
suant to tlie conspiracy between them this money, 
as j)laintiff had been recently informed, Had been 
forthwith withdrawn in such manner (p. 22) ‘‘as to 
prevent, as far as possible, trace of use of the 
same.’’ i 

The bill averred that appellant had presented 
against the estate his claim for repayment of moneys 
he had advanced to avert the threatened foreclosures 
heretofore referred to on the Chateau Thierry, and 
had also presented his claim for services which, after 
the dissolution agreement, he had performed for the 
Stubblefields when they, “professing outwardly 
their regard for him, and promising pay to him” 
(p. 13), had appellant, who was familiar with ar¬ 
rangement of details, perform said services for Stub- 
i.)leiield in connection with rearrangement of trusts 
on his properties. 

This claim, duly probated in the probate court 
June 3, 1926, has never been either approved or re¬ 
jected by the appellee. 

The bill averred that appellee had placed a loan 
of $50,000 on the Marne Apartment house, ;that she 
was negotiating to sell properties that rightfully 
were properties of decedent’s estate (p. 23), was 
converting income from properties to her ;owm use 
to the detriment of creditors and “is without means 
except as derived from properties conveyed to her 
by Thomas W. Stubblefield in fraud of the rights of 
plaintiff and other creditors,” and set forth that 
appellant was advised he was entitled to ;have all 
the assets of the estate brought within the 'jurisdic¬ 
tion of a court of equity and made to respond to just 
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claims and demands against it (p. 22) and, ‘‘a cor¬ 
rect ascertainment and statement of the estate of 
Thomas W. Stubblefield in place of the partial and 
improper statement of the estate filed in the probate 
court.-’ 

The bill prayed for a receiver, for an injunction 
against appellee personally and as executrix, for an 
accounting, for the setting aside of the dissolution 
agreement or an accounting under it as the court 
might deem proper under the circumstances, for a 
marshaling of assets for the benefit of all creditors, 
for a lien, for the setting aside, as in fraud of ap¬ 
pellant and creditors, of deeds made by decedent to 
his wife recorded subsequent to the partnership dis¬ 
solution, and for discovery (pp. 23-25). 

Appellee filed an extensive motion to strike 
various parts of the bill of complaint (pp. 44-45) 
and when this motion came on for hearing the court 
suggested that in view of its scope it should be 
treated as a motion to dismiss the bill of complaint 
and, the court’s suggestion being agreed to, the 
court dismissed the bill ‘‘for want of equity” (p. 46). 

The appeal is prosecuted from this final decree of 
dismissal vuth costs. 

ARGUMENT. 

There are several grounds, wholly independent of 
each other, on which it is submitted the decree below 
should be reversed and remanded for a hearing on 
the merits. Any one of them is sufficient for this 
purpose. 

The appellee by her demurrer or motion to strike 
admits that in the instant case the purpose of deeds 
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from her hushand to herself after partnership dis¬ 
solution was to hinder, delay and defraud appellant 
and other creditors and as to appellant also was in 
pursuance to a scheme or conspiracy that ^Thomas 
W. Stubblefield and appellee had entered into to 
enable the Stubblefield estate to come to appellee, 
after the fraud perpetrated on appellant, insolvent 
as a decedent’s estate, w’hile in reality the appellee 
would be possessed of the valuable and solvent parts 
of the estate. Also that appellant and other creditors 
cannot have tlieir claims paid out of the estate as 
probated. Also that the income has been applied in 
reduction of obligations against such parts of the 
estate as were conveyed to her, the appellee, by 
Thomas W. Stubblefield as part of a fraudulent con¬ 
spiracy to deceive and delude appellant and other 
creditors and that this succeeded so that for no 


consideration or a grossly inadequate consideration 
appellant was induced to acquiesce in a breach of 


Stubblefield’s partnership dissolution agreement 


and contract that Stubblefield w’ould on or before 


July 1, 1925, pay off the second and third trusts on 
the Chateau Thierry and meanw’hile w'ould meet and 
not default on maturing obligations on second and 
third trusts prior to the wfiping out of said trusts 
entirely. Also that the partnership dissolution 
agreement is still unperformed on decedent’s part. 

Since the inevitable consequence of the convey¬ 
ance by Thomas W. Stubblefield to appellee^ his wife, 
w\as to hinder, delay and defraud his creditors, it 
must be lield that he intended so to do. See Brene- 
man vs. Ilerdman, 35 App. I). C. 27. Since it is ad¬ 
mitted the estate as probated is insolvent but not 
equitably so and that appellee received gifts from 


« 
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her husband it must be held that unless the probate 
court has the powers of an equity court that the 
situation is one that can be met only by the broad 
powers inherent in equity jurisdiction. 

In Chester County Trust Co. vs. Pugh, 241 Pa. St. 
124, it was held: 

“The administrator of a decedent who died 
insolvent may maintain a bill in equity to set 
aside a conveyance of real estate made by the 
decedent during his lifetime for the purpose 
of defrauding creditors.’’ 

In this ease, which is identical in its essentials to 
equity juridiction with the instant case, the Penn¬ 
sylvania Supreme Court said: 

''While it is conceded by counsel for ap¬ 
pellants that Brownes conveyance is open to 
attach by his creditors (italics ours), it is con¬ 
tended that, as he could not have attacked it 
while he lived, his personal representatives 
stand on no higher ground.” 

The concession above is all that is necessarv to 
appellant’s success in the instant appeal. But, if as 
held in Chester Co. Trust Co. vs. Pugh, supra, the 
administrator can maintain a bill in equity to set 
aside transfers made by decedent to defraud cred¬ 
itors or claimants while the decedent could not so 
proceed himself for the reason that the administra¬ 
tor is the representative of decedent in a dual 
capacity, one of which is that of “trustee for de¬ 
cedent’s creditors” (p. 126), a fortiori the appellant 
and other creditors can maintain a bill in equity 
where the decedent as grantor has conveyed in fraud 
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of creditors to a grantee, with knowledge and con¬ 
nivance and cooperation of grantor and grantee, to 
one who is both grantee, executor and beneficiary 
under decedent’s will as in the instant case. 

Quoting an earlier decision by Chief Justice Gib¬ 
son, the court in the above case of Trust j Company 
vs. Pugh said: 

^‘For the benefit of the fraudulent vendor, 
or those w’ho stand in his place, by testament 
or descent, no action lies; but against the in¬ 
terests attempted to be defrauded, the sale (a 
fortiori a gift) is a nullity, and this action is 
maintainable in the name of the administra¬ 
tor, as a trustee for the creditors, according 
to Buehler vs. Gloninger, 2 Watts 226, only 
so far as the property in contest may be 
needed for payment of debts, whose existence 
the plaintiff w’ould be bound to show. If an 
administrator may sue for the benefit of cred¬ 
itors for the recovery of goods fraudulently 
transferred by his decedent, why should he 
not have the same right as to fraudulently 
conveved real estate? Land is as much an 
asset for the payment of the debts of a de¬ 
cedent as is his personal property, and the 
right of an administrator to recover either is 
the same w’hen he acts in his capacity as 
trustee for cerditors.” 

I 

In corporation law it is so w’ell settled as to need 
no citation of authority that if a stockholder ac¬ 
cuses a board of directors and officers of the cor¬ 
poration of fraud he can maintain an action in his 
ow’n name. So if a creditor accuses the executor 
and beneficiary under decedent’s wdll of being jointly 
wuth decedent party to a fraudulent combination 
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against him he can, in his own name, sue to set 
aside the fraudulent gifts made bv decedent to his 
widow, executor and beneficiary for the purpose of 
hindering, delaying and defrauding appellant, a 
claimant creditor, and other creditors. 

In Skiles Appeal, 110 Penna. 248, where the de¬ 
cedent died insolvent but had previously to death 
made a gift to his married daughter the court of 
equitv ordered a reconvevance and sale for benefit 
of creditors with allowance to a son-in-law who 
meanwhile had made valuable improvements to tho 
property out of his own funds. 

The court said: 

‘‘In Pennsylvania, where all debts of a 
decedent shall be a lien upon his real estate 
for a period of five years after his death, a 
bill in equity will lie on the part of creditors 
who have not reduced their claims to judg¬ 
ment against one to whom the decedent, in 
his lifetime, had conveyed land in fraud of 
his creditors.” 

8ee also Bueliler vs. (lloninger, supra. 

Stewart vs. Kearney, G Watts 453. 

The same principles so clearly announced in the 
Penns 3 'lvania highest tribunal apply in this juris¬ 
diction. Thus in Offutt vs. King, 1 MacArthur 312, 
it was held: 

‘‘The creditors of a deceased person may 
come into a court of equity and ask to reach 
the property belonging to his estate and apply 
it to the satisfaction of their claims, without 
having i)reviously established the amount of 
their debts by judgments at law. The ad¬ 
ministration of the assets of a deceased per¬ 
son is a well established rule in equity juris¬ 
diction. 
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voluntary conveyance is void as to ex- 
istini^ creditors, but not as to subsequent 
creditors, unless there is intentional fraud 
contemplated by the grantor in the creation 
of future debts.’’ 

In the instant case the admitted allegations of the 
bill are that both Stubblefields were party to the 
scheme to defraud appellant, to evade and avoid 
their liabilities to him and as part thereof the de¬ 
ceased husband transferred to his wife his valuable 
real estate which it is now sought to reach and to pre¬ 
vent meanwhile a premature disposal thereof, his 
estate as probated being insolvent and she preparing 
meanwhile to dispose of the real estate given to 
her and neither approving nor rejecting claims pro¬ 
bated against his insolvent estate as reported to the 
probate court. 

Otfutt vs. King cited in support of the above, 1 
Story Eq. Juris., Secs. 530 to 547. 

In Dunn vs. Murt, 4 Mackey (D. C.) 289^ the court 
upheld the right of a simple contract creditor of a 
decedent to assail in equity as fraudulent a con¬ 
veyance made by decedent in his lifetime to a third 
party without first obtaining a personal judgment. 

‘‘See Kichardson vs. Penicks, 1 App. D. C. 
261. If equity has jurisdiction as in that case 
of a claim of a simple contract and not a judg¬ 
ment creditor where the real estate was in de¬ 
cedent’s name at time of death so also for the 
stronger reason has it w’hero, as here, it is 
admitted it was transferred bv dcicedent to 
his wife before death so as to hinder, delay 
and defraud creditors.” 

See also Bump on Fraudulent Conveyances (4th 
Ed.), Section 545, that an exception to the rule re¬ 
quiring a lien and judgment before moving in equity 


24 


to set aside a fraudulent conveyance and subject the 
property conveyed to the contract creditor’s claim 
is where the debtor dies before a judgment is ob¬ 
tained against him. Also O’Brien vs. Coulter, 2 
Blackford (Ind.) 421, in a case very similar to the 
instant case, where the court meeting the objection 
that the complainants were not judgment creditors 
held, citing Thompson vs. Brown, 4 Johns. Ch. 619, 
and Chief Justice Marshall in Russell vs. Clark, 7 
Crunch 89, that one exception to this rule of first a 
judgment was where the debtor is deceased and an¬ 
other where if the claim can be satisfied ‘^only by 
the aid of a court of chancery application may be 
made in the first instance to chancery, which will 
not require that the claim should be first established 
in a court of law.” 

National Tradesmen’s Bank vs. Wetmore, 124 N. 
Y. 241, was a case where an insolvent living in Con¬ 
necticut after conveying some real estate in New 
York State to his wife through a third party made an 
assignment in Connecticut for benefit of his creditors 
and later died. 

The insolvent at the time of the New York State 
conveyance had accruing against him the claim of 
the creditor who sought to set aside the deed to the 
wife as without consideration and intended to de¬ 
fraud creditors. The court held the action main¬ 
tainable for the benefit of all creditors. To the ob¬ 
jection that the claim had not been reduced to 
judgment and execution returned unsatisfied it said 
that it was true it was the general rule in New York 
State not to dispense with these preliminary pro¬ 
ceedings at law even though obviously futile, al¬ 
though the Supreme Court in Case vs. Beauregard, 
101 U. S. 690, had held such preliminary steps at 
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law unnecessary when it appeared they would be 
utterly fruitless. ' 

But said the New York court: 

‘^This rule is not so unrelenting as to deny 
to a party the interposition of the equity 
powers of the court when the situation is such 
as to render impossible the aid of a court of 
law to there take the preliminary steps and 
produce what ordinarily may be treated as the 
condition precedent to the application for 
equitable relief.” 

It held that was the condition of the appellant 
bank under what appeared as to proceedings which 
had occurred in the Connecticut courts, just as in 
the instant case the appellee, acting presumably 
under her lawyer’s advice, has as to appellant’s 
claim for money advanced and services rendered 
decedent, prevented suit on the probated: claim by 
neither approving nor rejecting it, although it was 
probated and filed and appellee notified on June 3, 
1926. 

The New York court said therefore the Wetmore 
suit was not ‘‘a case within the contemplation of 
the statute relating to creditors’ actions,” and that 
it was to be considered that “the subjects' of fraud 
and trusts are peculiarly matters of equity jurisdic¬ 
tion, which is very comprehensive where the other 
tribunals cannot afford relief, and its want of it is 
not to be inferred from the novelty of questions 
presented.” The bank would have no remedy 
through the Connecticut assignee against; the New 
York real estate. 

Hagan vs. Walker, 14 How. (U. S.) 29. 

i 

In this case Hagan, it is true, had obtained a judg¬ 
ment, but it is also true that the defense w’as he had 
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lost its benefits, that he had not a lien upon the 
property sought under the bill, and that no execu¬ 
tion would or could issue. 

The Court held the bill “comes under a head of 
original jurisdiction in equity. It is a bill by a cred¬ 
itor of a deceased debtor, against the administrator 
and a party who is fraudulently holding all the prop¬ 
erty of the deceased, which in equity should be ap- 
])lied to the payment of this debt.” * • * 

“If this bill had contained an allegation that the 
administrator had been requested to sue, and had re¬ 
fused, the case would be free from all doubt; and, 
upon the facts averred in the bill, we do not think 
such a request necessary; because it does appear 
that about two years elapsed after the death of 
Leroy Pope before this bill was filed, and the admin¬ 
istrator took no step to reduce these assets to pos¬ 
session: because when this bill was filed he resists 
it by a demurrer, relying on the statute of limita¬ 
tions * and chiefly because there is no danger 
of interfering with the due course of administra¬ 
tions, or taking from administrators their proper 
control over suits for the recovery of assets, by hold¬ 
ing that a creditor may file a bill against the admin¬ 
istrator and the fraudulent grantee of deceased 
debtor, to subject the property fraudulently con¬ 
veyed to the payment of the debt. * • • the party 
holding them both denies that they are assets and 
applies them improperly, for he claims them as his 
own, and is endeavoring to defeat a just creditor by 
an assertion of a title invalid as against him.” 

In this jurisdiction there is no statute authorizing 
the probate court to try title to real estate, to set 
aside transfers of real estate intended to hinder, 
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delay and defraud creditors, nor even where there 
is merely the smallest colorable assertion of title to 
personal property to bring the property and cause 
of action into the probate court on the grotmd of a 
concealment of assets. That appellee asserts title to 
the real estate is admitted; it is established,! because 
to hold otherwise she would convict herself of a false 
probate of her husband’s estate, and the bill alleges 
and her motion admits she is treating the properties 
as her own, using their income or proceeds for her 
own benefit while managing the estate, insolvent as 
probated. 

This court disposed really of this decisive point 
in the present appeal when it held in Eichardson vs. 
Daggett, 24 App. D. C. 440: ^‘The probate court has 
no power to determine the question of actual own¬ 
ership of property, but must terminate the proceed¬ 
ing and leave the parties to their remedies in the 
courts of general jurisdiction, either at l^w or in 
equity, as the conditions may determine.”' 

Woerner on American Law of Administration, Vol. 
2, Sec. 325, correctly, as above shown, state$ the law 
to be that a proceeding in the probate court is not 
the proper remedy to try contested rights land title 
to property between an executor and others, nor to 
enforce liability arising out of conversion of prop¬ 
erty of an estate. 

Under the facts alleged in this bill, and admitted, 
even if Thomas W. Stubblefield were alive:, with an 
allegation he had conveyed most of his estate to his 
wife to hinder and defraud creditors and he was in¬ 
solvent, equity’s preventive jurisdiction would main¬ 
tain the instant bill. ' 



2. T\liolly independent of the insolvent probate 
phase of the case, the bill is properly brought in 
equity as one arising out of partnership and fiduci¬ 
ary relations and the right to an accounting. The 
action is founded on more than a mere ordinary 
breach of contract. It is more in the nature of an 
action for an accounting under a partnership dis¬ 
solution; it partakes also of the character of a trust 
reposed and violated with fiduciary duties involved. 

When the partnership dissolved appellant trusted 
to Stubblefield to work out the dissolution on what 
luul been agreed upon as a mutually fair basis and 
to relieve him, Street, of partnership liabilities. 

The pleadings concede this has not been done. 
The case is an illustration of the complexity of mod¬ 
ern speculative finance. 

Pomeroy on Equitable Remedies, section 931, page 
1519, says: 

‘‘Where a fiduciary relation exists between 
the parties, and a duty rests upon the defend¬ 
ant to render an account to the plaintiff, 
equity will entertain jurisdiction of a suit for 
accounting, although the account is neither 
mutual nor complicated. The most common 
of such cases are those involving trustees, 
guardians, executors and administrators, 
partners, agents and cotenants. Although it 
is the trust relation involved in such cases 
which gives jurisdiction to a court of equity, 
the relation! need not he the strictly technical 
relation of trustee and cestui que trust, a 
quasi trust relation being sufficient,’’ 

This principle was worked out and applied in 
Western Union Tel. Co. vs. American Bell Tel. Co., 
125 Fed. 342, where those corporations had gone 
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into a joint adventure in the form of a patent and 
royalty sharing contract, and then fell out. A suit 
in equity resulted. The court, taking note of the pos¬ 
sible objection the cause should be tried at Ihw, said: 
^‘The contract established between the parties a 
relation in the nature of a trust, which required the 
telephone company to account and pay according to 
the principles of equity, and gave a court in equity 
jurisdiction with reference to the subject-matter in 
behalf of the telegraph company.’’ 

At page 345, discussing the question of equity ju¬ 
risdiction, it said: : 

{ 

‘ ‘ In addition the nature of the rights vested 
in the Western Union by the contract in issue 
here supports this jurisdiction. It will ap¬ 
pear that the contracting parties combined 
substantially all their interests in telephonic 
patents to be worked by the telephone com¬ 
pany for their joint benefit, certain net results 
to be shared on an agreed percentage. While 
this did not create the technical relation of 
trustee and cestui que trust, it established a 
qua.<i trust, such as between copartners, and 
l)etween the officers of a corporation and the 
corpoi’ation, over which chancery takes juris¬ 
diction.” 

Similarlv Street entrusted to Stubblefield the 
woi'king free of the second and third trusts on the 
(’luileau Tbierrv and Street’s release from further 
liability on partnership obligations. This failed 
through confidence reposed and the confidence 
abused, and in the process properties were trans¬ 
ferred and, as the bill alleges, encumbrances have 
been and are being placed and sales attempted by 
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appellee in her personal capacity and in fraud of 
appellant’s rights to have the property of Stubble¬ 
field so managed and used that in the accounting 
he would have a valuable property lightly, instead 
of heavily, encumbered. The suit is between the 
same parties or privies as the partnership agree¬ 
ment, and clearly involves fraud. 

Amn. Sug. Ref. Co. vs. Fancher, 145 N. Y. 552, 
and Hammond vs. Pennock, 61 N. Y. 145, are cases 
where there had been sales of property brought 
about by fraudulent means and the property itself 
had been sold by the perpetrator, but yet the Court, 
on the ground there was a quasi trust, interposed 
in equity and undid the fraudulent conveyance and 
followed the property as far as it could do so into 
the hands of the fraudulent grantee. 

The Court said there was a right to impound the 
proceeds for the benelit of the defrauded vendor, it 
being in the hands of the voluntary assignee of the 
perpetrator. 

In Droop vs. Ridenour, 9 App. D. C. 95, this Court 
said: 


‘‘A bill in equitv is maintainable bv a cred- 
itor, whose claim is not reduced to judgment, 
against a debtor who has absconded from the 
jurisdiction for the purpose of evading his 
creditors, to subject an equitable interest of 
the debtor to the payment of the debt.” 

While Thomas W. Stubblefield has not absconded, 
he has deceased, and prior thereto did what was tan¬ 
tamount to absconding and placing his property 
beyond reach, and appellee is doing the same. 
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That there is no consideration, or such a lack of 
consideration as to shock the equity conscience, 
Avliere one under obligation to pay otf two large sub¬ 
ordinate trusts ‘‘on or before’’ July, 1925, and mean- 
wliilc meet curtails thereon, purposely defaults in 
tlie curtails, promises repayment if advances are 
made him, and then claims partial payment in De¬ 
cember, 1924, of tlie third trust as consideration for 
termination of his contract obligations absolutely 
due July 1 in full, would seem to need no argument. 

Bispham on Equity (10th Edition), Section 219, 
says that where the inadequacy of consideration “is 
so great as to shock the conscience, the contract may 

i 

be rescinded.” Cases, indeed, very rarely'occur in 
which inadequacy of consideration exists alone as 
a ground for rescission; for it is but seldom that a 
man would make a bargain of such a character un¬ 
less he were deceived by fraud, or were deficient in 
intellect, or were subject to undue influence, all of 
which circumstances w’ould of themselves call for 
equitable interposition. See Haygarth vs. Wearing, 
L. K. 12 Eq. 320; Grindrod vs. Wolf, 38 Kan. 292; 
Sarver vs. Sarver, 230 Pa. 60; Pusic vs. Salak, 261 
Pa. 518. A case, therefore, of fraud from inade¬ 
quacy of consideration, pure and simple, and un¬ 
mixed with any other kind of fraud, is of very rare 
occurrence. Nevertheless, the rule must be consid¬ 
ered as well settled, although rather by dicta than 
bv decisions, that a transaction will be set aside if 
there is “an inequality so strong, gross, and mani- 

i 

test, that it must be impossible to state it to a man 
of common sense without producing an exclamation 
at the inequality of it.” See Lord Thurlow in 
GWynne vs. Heaton, 1 Bro. Cli. 9; Byers vs. Surget, 
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19 Howard (U. S.) 303; Eyre vs. Potter, 15 Howard 
60; Osgood vs. Franklin, 2 John’s Ch. 1; Gifford vs. 
Thorn, 9 N. J. Eq. 702; Davidson vs. Little, 22 Pa. 
245; Dunn vs. Chambers, 4 Barb. 376 (N. Y.); Taylor 
vs. Atwood, 47 Conn. 498. 

‘‘Tlie relief, however, in such cases is 
granted (it is said) not on the ground of in¬ 
adequacy of consideration, but on the ground 
of fraud as evidenced thereby. See Kerr on 
Fraud and Mistake 187: Bigelow on Fraud 
137; Coffey vs. Sullivan, 63 N. J. Eq. 296; 
Jones vs. Degge, 84 Va. 685; St. Louis Ry. Co. 
vs. Phillips, 27 U. S. App. 643. 

‘Hmmense disproportion between value and 
cost shocks the conscience of a chancellor and 
forbids the supporting action of a court of 
equitv. See Randolph vs. Quidnick Co., 135 
U. S.459.” 

It is of course elementary that equity has juris¬ 
diction wherever the remedy at law is not plain, 
adequate and complete, and wherever a multiplicity 
or circuity of actions will be avoided. In Sheppard 
vs. Iverson, 12 Ala. 97, an insolvent father, pending 
a creditor’s suit against him, transferred to his sons 
certain promissory notes and received from the 
sons transfers of certain accounts. The Court said 
the purpose evidently was to defeat the father’s 
creditor, and to objections to a bill in equity to set 
aside a judgment the son had obtained on the notes, 
said: 


‘LVt first we were inclined to think that 
under the case made by the bill the complain¬ 
ant had an adequate remedy at law, by gar¬ 
nishee process, but even if this remedy could 
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be effectively pursued it does not follow he 
may not also proceed in equity to set aside 
the fraudulent assignment, and thus reach 
assets which in reality belong to his debtor. 
Fraud is one of the original grounds upon 
which courts of equity have always considered 
themselves entitled to entertain jurisdiction. 
We conclude, therefore, that it is no objection 
to this bill that the party might have re¬ 
dressed himself by pursuing his legal rem- 
edv. ’ ’ 

^ I 

3. Preventive justice is one of the established 
heads of equity jurisprudence. The stable door 
should be locked first, and not after the horse is 
gone. It is admitted that appellee has neither re¬ 
jected nor approved the long-filed probated claim 
of appellant for moneys advanced and services ren¬ 
dered. Also that appellee and her husband secreted 
in his lifetime the $179,000 received from the Dres¬ 
den sale. That she holds paid but unreleased vari¬ 
ous trust notes. That part of the partnership as¬ 
sets, titles to which appellant released upon promise 
of receipt of assets which in the form he should re¬ 
ceive them (paid-off Chateau Thierry trusts) would 
come to him necessarily from use, in part at least, of 
the partnership assets he surrendered claim upon, 
have been and are being dissipated. Surely pre¬ 
ventive justice requires equity take hold and deter¬ 
mine in one action rights and assure distribution of 
fruits without more litigation and delay. 

With reference to the motion to strike, it is sub¬ 
mitted the allegations contained in the bill are^ rele¬ 
vant. While appellant might succeed in his cause 
upon proof of only parts of the allegation, he is en- 
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titled to prove fully all the elements that went to 
make up the fraud. Believing, as appellant did, that 
Stubblefield, alone and uninfluenced, would not have 
perpetrated the fraud upon him, his counsel believed 
and now believe it proper to state same, and not 
at the trial have evidence to this effect ruled out 
as not alleged. Believing, as appellant did, that 
Stubblefield, save and except for large tax claims 
arising, in part at least, on cases of paper profits 
and not cash profits, counsel insist it is relevant so 
to aver and prove. Human actions, and especially 
complex human relations, proceed oftentimes from 
complex motives and circumstances, and it is the 
present policy of the law fully to investigate and 
determine. Holmes vs. Goldsmith, 147 U. S. 150- 
64; Sonnenthal vs. Christian, etc., Br. Co., 172 U. S. 
401-10; Bank vs. Albaugh, 188 U. S. 734. 

It is respectfully submitted the decree below 
should be set aside. 


Charles H. Merillat, 
Attorney for Appellant, 
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Januaky Term, 1927. 


No. 4575. 


Garfield A. Street, 

Appellant, 

vs. 

Emily M. Stubblefield and 
E:mily M. Stubblefield, 

Executrix Estate of 
Thomas W. Stubblefield. 


BRIEF OF APPELLEE. 


STATEMENT OF FACTS 

On the 18th day of October, 1926, Garfield A. Street, 
the appellant, filed his bill of complaint in the Supreme 
Court of the District of Columbia against Emily M. 
Stubblefield in her own right and as executrix of the 
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estate of lier deceased liiisbaiid, Thomas W. Stubble¬ 
field. The bill is so complicated and involved that a 
brief statement of its nature is difficult. Its object, 
however, as disclosed by its prayers is for a rescission 
of a written agreement dissolving a partnership there¬ 
tofore existing between the plaintitf and Thomas W. 
Stubblefield, and for an accounting of the partnership 
business, and in the alternative, at the election of the 
plaintitf for damages for the breach of the contract of 
dissolution, an accounting of the estate and to set 
aside certain alleged fraudulent convevances. 

In view of the urgency of this matter, this brief on 
behalf of the appellee has been prepared and printed 
l)efore receipt of appellant’s brief. It has not been 
possible, therefore, to deal with the case as presented 
])y the appellant. Our analysis of the bill, however, 
leads us to the conclusion that the obstacles in the wav 
of a])pellant are fundamental, and no matter how in¬ 
geniously the other side is presented, there can be no 
escape from the basic and essential objections which 
are hereinafter discussed. 

The bill alleges that Thomas W. Stubblefield died 
on the 19th day of August, 1925, leaving a last will 
and testament which was admitted to probate, and 
upon which letters testamentary were granted to the 
defendant, Emily !M. Stubblefield, on the 17th day of 
Xovem])er, 1925, by the Supreme Court of the District 
of Columbia holding a Probate Court. The substance 
of tlie ])etition for the probate of the will is set out 
and it is alleged that the estate, as reported to the 
court is insolvent, whereas in fact there is other real 
and personal property not reported of a net worth or 
value in excess of .$700,000 which had been transferred 
by Thomas W. Stubblefield in his lifetime to his wife 
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the defendant, Emily M. Stubblefield, for the purpose 
of defrauding the plaintiff and other creditors of the 
said Thomas W. Stubblefield. (R. 4.) 

The bill then alleges that the plaintiff and the said 
Thomas W. Stubblefield were partners in the conduct 
of the real estate business pursuant to a written agree¬ 
ment of partnership dated September 22nd, 1922, a 
copy of which is annexed to the bill as an exhibit; that 
as partners they acquired and owned certain described 
real estate. The bill then alleges at some time there¬ 
after, but when is not stated, that a dissolution of the 
partnership w'as suggested ‘‘due to the machinations 
of the defendant, Emily M. Stubblefield, and the undue 
influence and duress exercised by her over Thomas 
W. Stubblefield, who had suffered a severe and acute 
illness and in enfeebled health.’’ (R. 7, 8.)| That the 
said Thomas W. Stubblefield was a large operator in 
real estate outside of the partnership. A description 
of the real estate ovmed by him in his own right and 
not covered by the partnership agreement is set forth. 
The bill then alleges that the partnership was dis¬ 
solved on two days, February 16th and February 18th, 
1924; that this dissolution was brought about 
“through the efforts of Emily M. Stubblefield, she 
acquiring control and domination over him In the en¬ 
feebled condition of Thomas W. Stubblefield in the last 
two or three years of his life.” (R. 10.) That it was 
necessarv that Mrs. Stubblefield should become, and 
she did become, a party to the dissolution agreement, 
a copy of which is attached to the bill; that pursuant 
to the dissolution agreement and in accordance with 
its provisions, Stubblefield and his wife conveyed sev¬ 
eral described parcels of real estate to the plaintiff, 
one of them being improved by an apartment house 
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known as the Chateau Thierry. While the bill (R. 11) 
states, “The said Chateau Thierry apartment house 
was conveyed to the plaintiff subject only to a first 
deed of trust for $130,000,’’ in the same paragraph 
the plaintiff charges that it was in fact subject to three 
deeds of trust and that the deed to the plaintiff con¬ 
tained an agreement on the part of Stubblefield to 
make “the payments on account of curtails on principal 
and interest, on the second and third trusts” of record 
against the property to the end that the plaintiff 
should have said property subject only to the first deed 
of trust above mentioned; that this agreement con¬ 
tained in the deed was the same provision set forth in 
the dissolution agreement. 

The bill then alleges that the plaintiff fully per¬ 
formed his part of the dissolution agreement; that 
“pursuant to the scheme and arrangement between the 
defendants, Emilv M. Stubblefield and Thomas W. 
Stubblefield, but of which plan plaintiff was unaware 
at the time and until recently,” the defendant and her 
husband, upon the dissolution of the partnership, pro¬ 
ceeded to vest in the defendant, Emily W. Stubble¬ 
field, the title to the properties having the largest 
equities and ‘‘the most advantageous for her to hold 
in the event of his death,” (R. 12), the purpose being 
to hinder,.delay and defraud the plaintiff in the matter 
“of the second and third trusts on the Chateau Thierry 
and the United States in the matter of taxes due it by 
the decedent, Thomas W. Stubblefield, and other cred¬ 
itors, present or prospective, there being probability 
some of said properties were over mortgaged.” (R. 
13.) The plaintiff then describes the properties that 
were conveyed to Mrs. Stubblefield pursuant to this 
plan. The plaintiff then alleges that ever since he first 
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started to earn a living he was ''familiar with his 
(Stubblefield’s) methods of doing business, wdth the 
details of the properties and with the mode of arrange¬ 
ment of details, and after the dissolution of the part¬ 
nership, said T. W. Stubblefield employed him to as¬ 
sist him in certain of these matters both he and the 
defendant, Emily Stubblefield, professing ■ outwardly 
their regard for him.” (R. 13.) He then states he 
rendered services in connection with certain pieces of 
property which he describes and that Stubblefield 
promised to pay him for his services in that behalf but 
did not do so. There is no statement of the value of 
such services or the amount claimed in that regard. 
(R. 13.) 

The plaintiff then alleges in the thirteenth para¬ 
graph of his bill that by the dissolution agreement the 
second and third trusts on Chateau Thierry were to 
be paid before July 25th, 1925, when the first trust 
thereon matured; that various payments were made 
by Stubblefield on the second and third trusts; that 
the installment due on June 1st, 1924, on the second 
trust amounted to $4,400; that Stubblefield ^" agreeing 
under the undue influence and duress of defendant, 
Emily M. Stubblefield, to her scheme default was pur¬ 
posely made in the payment of $3,400 of the; $4,400 due 
bv the Stubblefields” and a threat of foreclosure was 
made. (R. 14.) That thereupon the plaintiff, relying 
on the false statement of Stubblefield that he w’as 
short of cash and could not meet the payments due,” 
at his request and upon his promise of reimbursement, 
paid the amount; that thereafter Stubblefield contin¬ 
ued to make payments on the second and third trusts 
until October 1st, 1924, when he defaulted'in making 
a payment of $1,000 due on that date; that; thereupon 
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the plaintiff, again relying on the false statements of 
Stubblefield that he was unable to meet the payment, 
and to avert foreclosure, he paid the said sum; that 
Stubblefield and his wife, pursuant to their fraudulent 
scheme, continued to conceal from him their true finan¬ 
cial condition; that induced by such misrepresenta¬ 
tions he ‘‘yielded to the importunities to the extent 
that he informed said Stubblefield that if said Stubble¬ 
field would at once have Chateau Thierrv released 
from the third trust thereon and he the plaintiff could 
refinance the first and second trusts, he would relieve 
said Stubblefield of his future obligations.” (R. 17.) 
The bill alleges this was in the Autumn of 1924. The 
plaintiff then states that on December 2nd, 1924, in¬ 
duced by Stubblefield’s statements, he made a binding 
contract for the exchange of Chateau Thierrv for 
other properties; that “said arrangement did not con¬ 
template and include release of said Stubblefield from 
his second trust obligation on the Chateau Thierry and 
would ])e if so construed without consideration and 
void.” (R. 18.) The bill then proceeds to allege that 
j)ursuant to the agreement whereby Stubblefield would 
be released from his obligation to the plaintiff on ac¬ 
count of the second trust, if he procured a release of 
the third trust, that the said Stubblefield did in fact 
thereafter cause the third trust on Chateau Thierrv 
to be released and the plaintiff thereupon exchanged 
the property, subject to the first and second trusts, for 
certain other described property. Although the bill 
alleges that if Stubblefield procured the release of the 
third trust, he should be released from liability on the 
second trust, it again alleges (R. 19) that “said re¬ 
lease of said third trust was without consideration to 
plaintiff moving from said Stubblefield in that same 
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was but a part performance of that which said Stub¬ 
blefield was already under contract to perfprm by the 
terms of the dissolution agreement.” 

The bill then alleges that at the time the dissolution 
agreement was executed Stubblefield promised that 
the plaintiff should be relieved of all liability of part¬ 
nership obligations and sets forth a copy of the pub¬ 
lished notice of dissolution in which it is announced 
that all obligations of the partnership are payable by 
Stubblefield; that Stubblefield did not comply with 
these conditions; that various claims have been pre¬ 
sented to him and that Stubblefield failed to have him 


relieved from liability on certain partnership paper 
(R. 20.), but fails to show what, if any, of such claims 
were in fact ever presented to him. 

It is next alleged that the plaintiff wasi informed 
^‘only recently” that pursuant to the scheme to de¬ 
fraud creditors and to the end that at the time of the 

I 

death of Stubblefield his wife should have in her own 


name the most beneficial parts of his estate, the de¬ 
fendant, Emily Stubblefield, and her husband pursued 
a systematic course of using his assets in clearing 
debts and obligations against properties placed in the 
wife’s name and leaving obligations outstanding on 
properties in the name of the husband, the purpose 
being to create the impression that the husband died 
insolvent or of little means whereas the estate in the 


name of the wife but equitably the property of her 
husband’s estate was of the value of more than $700, 
000. (R. 21.) ; 

The plaintitf then alleges that he is entitled to have 
an accounting between himself and the estate, to have 
the estate decreed indebted to him for moneys ad¬ 
vanced on account of the second and third Chateau 
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Thierrv trusts and to have a lien thereon on all the 
property standing in the name of both husband and 
vdfo, or, in the alternative, to have the agreement of 
dissolution of partnership set aside and an accounting 
of partnership business. (R. 22.) He then alleges 
that ‘ ‘ since the presentation by him against the estate 
for repayment of moneys expended by him in averting 
foreclosure of Chateau Thierrv,” the defendant Emilv 
Stubblefield has placed a deed of trust on one piece of 
property formerly owned by her husband, that she 
threatens to make sales of other parcels of property 
and that he is entitled to have a receiver appointed. 
(R. 23.) 

The plaintiff prays that the agreement of dissolu¬ 
tion of co-partnership betw^een himself and Stubble¬ 
field be set aside and an accounting be had of the part¬ 
nership, or, ‘‘in the alternative as plaintiff may elect” 
that an accounting may be had and a decree rendered 
in favor of the plaintiff for all amounts expended by 
him subsequent to the dissolution “and payment of 
overdue second and third trusts on the Chateau 

Thierrv” and the value of the balance of said second 

* 

and third trusts and for services rendered bv him to 

•r' 

Stubblefield. As incidental to this relief, the plaintiff 
prays for the appointment of a receiver, for an in¬ 
junction, the marshalling of assets, for a lien, for the 
vacation of various deeds, for the inspection of docu¬ 
ments, etc. (R. 23.) 

In due course the defendant appeared and filed a 
motion to strike out various allegations in the bill on 
the ground that they are scandalous and impertinent. 
(R. 44.) Upon the hearing of this motion and at the 
suggestion of the court, it was stipulated between 
counsel that in view of the scope of the motion it 
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should be treated as a motion to dismiss the bill, and 
so considered the cause was heard and ah order en¬ 
tered dismissing the bill for want of equity. (R. 46.) 

From the decree dismissing the bill, the present ap¬ 
peal was prosecuted to this court. 

BRIEF OF ARGUMENT | 

THE FRAME OF THE BILL 

The bill in this case, at the very least, is extraordi¬ 
nary in nature. It is very much involved and a clear 
violation, not merely of the rules of good pleading, but 
also of the rules of the court below. The defendant 
filed a motion to strike various allegations from the 
bill on the ground that they are scandalous and im¬ 
pertinent. This motion might have been supple¬ 
mented with a motion to strike many other allega¬ 
tions on the ground that they are mere statements of 
evidence. If the impertinent and scandalous allega¬ 
tions, together wdth the allegations of evidence, were 
stricken, there would remain very little of the bill ex¬ 
cept the caption and the prayers for relief. Rule 18, 
Sub. 2, of the Equity Rules of the court; belovr, pro¬ 
vides that a bill in equity shall contain, ‘‘A short and 
simple statement of the ultimate facts upbn which the 
plaintiff asks relief, omitting any mere statement of 
evidence.” The object of this rule is clear and its 
necessity made apparent by the bill of complaint in this 
case. Neither the defendant nor the court should be 
required to spend time in searching through a thirty 
page, closely typewritten, bill of complaint containing 
a great number of immaterial, scandalous and imperti¬ 
nent allegations and practically a complete statement 
of the evidence relied upon by the plaintiff, in order to 
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see if, by patching together an allegation here and an¬ 
other there, a cause of action can be found to exist. 
On the ground that the bill of complaint in this case 
violates the rules of court and the rules of equity 
pleading, if no other ground therefor existed, it was 
properly dismissed. Ambler v. Archer, 1 App. D. C. 
94, 106. 


THE BILL IS MULTIFARIOUS 

IVe submit that the bill of complaint in this case 
is multifarious both as to subject matter and as to par¬ 
ties. It not only joins distinct and disconnected mat¬ 
ters followed by prayers for inconsistent relief, but 
also, treating the defendant in her personal capacity 
as distinct from herself in her representative capacity, 
it joins as defendants parties who are without a com¬ 
mon interest in the subject matter of the litigation. 
The consideration of this particular objection will be 

aided if the circumstance that the defendant Emilv 

•/ 

Stubblefield as the executrix of the estate of Thomas 
Stubblefield is disregarded, and the case is considered 
as if there were two different individuals named as de¬ 
fendants. 

It appears from the bill that the plaintiff and 
Thomas W. Stubblefield were partners in the conduct 
of the real estate business pusuant to a written part¬ 
nership agreement' dated September 20th, 1922. (R. 

30.) It was terminated by a written agreement dated 
February 16th, 1924. (R. 33.) The defendant Emily 

Stubblefield is not named as a party to this agreement 
though the complaint alleges that she was. (R. 10.) 
Thomas W. Stubblefield died on the 19th day of Au¬ 
gust, 1925, leaving a last will and testament which 
was admitted to probate and record in the court be- 


low on the 17th day of November, 1925. The defend¬ 
ant Emily M. Stubblerield was named as executrix in 
the will. The object of the bill appears in the fourth 
prayer for relief, all the other prayers being inci¬ 
dental thereto. In the fourth prayer the plaintiff asks 
(R. 24.)— 

^^That the agreement of dissolution of co-part¬ 
nership between plaintiff and Thomas W. Stub¬ 
blefield entered into in February, 1924, be set 
aside and for naught held, and an accounting be 
had of said co-partnership or in the alternative as 
plaintiff may elect, or the Court deem just and 
proper, that an accounting may be had and a 
decree rendered in favor of plaintiff for all 
amounts expended by him subsequent to dissolu¬ 
tion of partnership in payment of overdue second 
and third trusts on the Chateau Thierry, and the 
value of the balance of said second' and third 
trusts and for services rendered by plaintiff to 
Thomas W. Stubblefield.’^ 

It thus appears the plaintiff prays that^ the agree¬ 
ment of dissolution of the partnership may be re¬ 
scinded, or, in the alternative, and at his election, that 
he may be treated as a creditor of the estate of Thomas 
W. Stubblefield because of obligations arising out of 
said dissolution agreement. Relief on the theory that 
the dissolution agreement was void and that the part¬ 
nership 'was never dissolved, is absolutely inconsistent 
with relief on the theory that the dissolution agreement 
is valid and that the plaintiff is a creditor of the estate 
of Thomas W. Stubblefield. There is a very decided 
difference between prayers for alternative relief and 
prayers for inconsistent relief. The denoiJaination by 
the plaintiff in his bill of the relief he seeks as alterna- 
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tive relief doe3 not make it so. Alternative prayers 
must be consistent with each other and wdth the alle¬ 
gations of the bill. Thus, it would be proper in one 
bill to ask for specific performance of an agreement, 
or, if such relief could not be granted, for damages for 
non-performance, both prayers proceeding on the 
theory that the agreement is valid; but a plaintiff may 
not ask to have an agreement set aside for fraud, 
alleging that it is void, and in the same bill, in the 
alternative, ask for an accounting and recovery of 
profits on the theory that the agreement is valid. That 
is precisely what the plaintiff undertakes to do in this 
case, both by the allegations of the bill itself and in the 
prayers for relief based thereon. He asks that the 
contract of dissolution be set aside on the ground that 
it was obtained by fraud, or, ‘^in the alternative at his 
election, ’ ’ that he may be permitted to enforce a claim 
against the estate of Stubblefield arising out of and 
based upon the validity of the dissolution agreement. 

In Ambler v. Archer, 1 Apps. D. C. 94, Chief Jus¬ 
tice Alvey, speaking for this Court very clearly estab¬ 
lished that a bill of complaint, if multifarious, is sub¬ 
ject to demurrer. There the bill prayed for discov¬ 
ery of all the books, papers, contracts, and transac¬ 
tions of two corporations, the one of the District and 
the other of Virginia, and that accounts be taken; 
that accounts be taken of all moneys, stocks, and prop¬ 
erty received, and to which the Virginia Corporation 
may be entitled from subordinate corporations formed 
upon the basis of any of the patents owned by said 
company or by said Archer, which should appear to 
be an enfringement upon any of the patents owned by 
said company; that accounts may be taken, showing 
the interest, condition and value thereof, in said sub- 
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ordinate corporations, formed upon the basis of said 
patents, etc.; that the interest of the complainants be 
declared in all the matters aforesaid, and that the de¬ 
fendants, and each of them, be decreed to be liable to 
the complainants for the amounts ascertained to be 
due upon such accounting, etc. The Court held that a 
demurrer had been properly sustained because the bill 
was grossly multifarious and violated the established 
rules of equity pleading. They analyzed the aver- 

I 

ments of the bill in detail, before coming to this con¬ 
clusion, and used the following language which is sin¬ 
gularly appropriate in the case at bar: 


‘‘In many respects, the bill in this case is a re¬ 
markable one. It is with some difficultv that we 
are enabled to determine what is reallv the true 
gravamen of the bill, owung to the very prolix 
manner of statement, the irrelevant ^narratives, 
the many and long recitals of documents, and 
more than all, the combination of numerous causes 
of complaint, growing out of alleged violations of 
contracts, the breaches of trust, and the acts of 
malfeasance and non-feasance of Trustees or Di¬ 
rectors of certain corporations in the stocks and 
operations of which the complainants allege 
themselves to be largely interested.’’ ’ (p. 98.) 


In Emmons v. National Mutual Buildihg & Loan 
Assn., et al., 135 Fed. 689, the complainants sought to 
have the defendant company declared an illegal cor¬ 
poration, doing business illegally without proper char¬ 
ter and by-laws, and as a consequence of:which, and 
because of fraud in the inception of the contract with 
the complainants, to have their stock subscriptions 
treated as null and void. They also asked to be treated 
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as stockholders with the right to have the Association 
officers account and be held liable to them and for the 
appointment of a Receiver to administer the affairs 
of the corporation and carry out its purposes. A de¬ 
murrer was interposed and sustained by the trial 
court. In disposing of the complainant’s contention 
that the defense must be raised by special demurrer, 
and that the demurrer should be overruled if the alle¬ 
gations of the bill, taken together, entitled them to 
some kind of relief, the Circuit Court of Appeals said: 

‘‘Here the defense is one of substance, rather 
than form, and appears on the face of the bill. It 
will not do to sav that because a demurrer should 
be overruled where the bill sets up some cause 
of action against the defendant, relative to a 
given transaction, that for that reason a suit can 
be maintained which presents several separate 
and distinct causes of action against the same 
defendant. Multifariousness can be taken advan¬ 
tage of by demurrer, plea, or answer; and where 
it is manifest upon the face of the bill that two 
causes of action are presented, the defense can be 
interposed by general, as well as by special de¬ 
murrer.” (p. 692) 

The Court accordingly held that the demurrer was 
properly sustained. 

In Stokes v. Burns, 132 Mo. 214, the same principle 
was applied in connection with a sale of merchandise. 
There the plaintiffs sold goods in reliance upon fraud¬ 
ulent representations. After discovering the fraud, 
they sued for the purchase price, attaching the goods 
sold. These goods were then in the possession of a 
Trustee under a deed of assignment from the pur¬ 
chaser. Plaintiff claimed this deed of trust was also 
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fraudulent and lie was entitled to follow the goods, 
notwithstanding the trust. The Court: said (page 
226): 


‘‘While the defrauded creditors hhve either of 
two remedies, they are not concurrent. If they ap¬ 
prove the sale they may attach. By disapproving, 
they may sue for the property back, but the two 
suits cannot be prosecuted at one and the same 
time, NOR CAN THE JOINT RESULTS OF 
THE TWO SUITS BE REALIZED UNDER 
THE ONE REMEDY.’’ 


In a case very similar to the one at bar the Circuit 
Court, S. D. Illinois in St. Louis, etc., vs. Terre Haute, 
etc., 33 Fed. Rep. 440, 448, said: 


“Finallv, is the bill multifarious or contradic- 
tory? We think it is. It contains; two distinct 
grounds of suit; one for the rescission of the con¬ 
tract, on the theory that it is void, and the otlier 
for an accounting and a recovery of^ earnings, on 
the theorv that it is valid. The averm.ents that 

V 

relate to the first ground of relief are wholly irrel¬ 
evant if the bill be considered simply as a bill for 
an accounting. It is true that a complainant may 
state the facts of his case, and ask for relief accord¬ 
ing to the conclusion of law which the court may 
draw from them, although this may be presented 
in two or more alternatives (Story’s Eq. PL Sec. 
42), but this is not such a case. A bill to annul a 
contract for fraud or illegality, and to specificalH 
enforce it, if the court shall hold it is valid, is fa¬ 
tally defective; and we can see no substantial dif¬ 
ference between such a bill and the one now before 
us.’’ 
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In Moog vs. Talcott, 72 Ala. 210, a bill was filed to 
set aside several conveyances on the ground that they 
were executed to defraud creditors, or, in the alterna¬ 
tive to have such conveyances declared to be a general 
assignment for the benefit of creditors and enforced in 
their behalf. In considering the alternative relief 
prayed, the court said: (pp. 211, 213) 

The principle was recognized, as often declared 
by this court, that a bill in equity may generally 
be framed in a double aspect, and will be sus- 
stained, in all cases, where each alternative aver¬ 
ment would be the foundation for precisely the 
same relief, and the same defenses are applicable 
to each.’’ * * * 

‘‘In the present case, not only are the alterna¬ 
tive averments of the bill conflicting, and the dis¬ 
junctive reliefs diametrically repugnant, but there 
is a manifest repugnancy even in the results of 
the reliefs.” * 

“The test, in all such cases, is said to be, if a 
decree pro confesso should be taken, could the 
court, looking merely at the statements of the bill 
and the confession, grant any certain relief to the 
complainant. * * * In such event, would it not be 
‘mere matter of speculation and conjecture with 
the court, as to w’hich of the titles should (in this 
case) be made the foundation for relief?’ ” 

The fact that two inconsistent causes of action are 
stated or attempted to be stated, and that two abso¬ 
lutely inconsistent remedies are sought, is made even 
more apparent by this consideration. If the dissolu¬ 
tion agreement is set aside and the partnership decreed 
to be in existence, or at least as existing from the date 
of the dissolution agreement to the death of Thomas 
W. Stubblefield, then the plaintiff, when he filed his 


17 


bill at least, bad no claim whatever against the estate 
of Thomas W. Stubblefield, since, if the partnership 
was not dissolved, it was as much the duty of the plain¬ 
tiff as a partner, as it was the duty of Stuliblefield, to 
pay the amounts on account of the Chateau Thierry 
trusts which he alleges he paid. And it was likewise 
his duty as a partner to render the services; he alleges 
he rendered. The Chateau Thierry was partnership 
property. The duty to discharge the trusts thereon 
was a partnership duty. Assuming the partnership to 
exist, the payments made by the plaintiff were made 
by him as a partner. They were not made by him for 
or on account of Stubblefield in his individual capacity. 
As a partner he is not, and cannot be considered to be 
a creditor of the estate of Thomas W. Stubblefield 
until and unless, on the settlement of the partnership 
affairs, it appears that there is a balance due him from 
Stubblefield. There is no allegation that upon such 
accounting being had it would appear the plaintiff had 
discharged more than his share of the partnership obli¬ 
gations, or that the assets of the partnership would not 
be sufficient to meet all such obligations, or that upon 
such settlement being made it would appear that Stub¬ 
blefield is indebted to the plaintiff. The: indefinite 
claim for compensation for services, no amount being- 
stated, falls in the same category, since such services 
were rendered by the plaintiff in and about partnership 
business. On the theory therefore that the dissolu¬ 
tion agreement was void and the partnership continued 
to exist, in no sense can the estate of Thomhs W. Stub¬ 
blefield be considered as a proper defendant in the 
present action, for the purposes claimed in the bill. 

]\roreover, even if the dissolution agreement should 
be vacated and an accounting of the partnership or- 


derod, there is no allegation that upon such accounting 
])eing had, a balance would he found to be due from 
Stubbleheld to the plaintiff. It certainly cannot be 
possible that a court of equity will permit a plaintiff 
in a single bill, first, to sue to have the dissolution 
agreement vacated; second, to have an accounting of 
the partnership business on the theory that the part¬ 
nership was not terminated by such agreement; third, 
and if such accounting a balance should be found in 
favor of the plaintiff, then for a further accounting 
by the executrix of the estate of Stubblefield; and 
fourth, in the same suit, have alleged fraudulent con¬ 
veyances made by the deceased partner vacated. 

The authorities show that appellant's claim to a 
right to have an accounting is without anv merit what- 
ever, because he fails to allege any balance will be 
found to be due him thereon. 

‘‘As ordinarily a court of equity will not decree 
an accounting if it is apparent that nothing can 
be found to be due upon the accounting, the bill 
should allege that there is an indebtediiess due 
from the defendant to the plaintiff'.’’ 1 C. J. 635. 

In Gould V Barrow, 117 Ga., 458, plaintiff sought 
among other things, an accounting as to a sale of cer¬ 
tain property, l)ut by his petition it was doubtful if 
anything would be due to him on an accounting. A de¬ 
murrer was interY)osed and sustained by the trial 
court. In disposing of the matter on appeal, the court 
said: 


“He was not obliged to allege how much was 
due, but he was bound to aver facts to show that 
he liad a cause of action, and that something would 
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])e found to be due him. Civil Code Nd. 4960. The 
law will not do a vain thing and order an account¬ 
ing when a petitioner does not show that he will 
gain thereby.’^ 


► 




In nol)art v. Andrews, 21 Pick (Mass.) 526, plaintiff 
prayed for an accounting and other relief. On de¬ 
murrer the defendant objected, ^^that the plaintiff does 
not aver in the stating part of the bill, that any bal¬ 
ance is due to him, and therefore admitting the case 
stated, the plaintiff is not entitled to the relief prayed 
for. The court said: (p. 53-3) 


‘^The general rule is, that the plaintiff’s equity 
should appear in the stating part of the bill; and 
this being the settled form of pleading, there can 
be no reason given whv it should not be observed.” 

o ^ 


In Gut sell Brewing Co. v. Fishbeck, 41 Ill. A, 400, a 
default decree was taken against one defendant in a 
suit for an accounting. A motion to set this decree 
aside having been overruled, the case was taken up on 
writ of error. The judgment was reversed.' In dispos¬ 
ing of the matter the court said: ' 


‘ ‘ This bill was not framed wdth a view to having 
an account against the brewing company. It 

whollv lacks the essential averment tliat there was 

* 

anything due from the company to complainant 
or to his firm. ’ ’ 

I 

Even eliminating the allegations made as a basis for 
rescission, and treating the plaintiff as a creditor of 
the estate, we submit that he cannot in a single suit, 
establish a disputed claim, have an accounting of the 
estate before the expiration of the period of adminis- 


> 
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tration and a discovery of assets, and in the same pro¬ 
ceeding and at the same time vacate alleged fraudu¬ 
lent convevances made bv the testator in his lifetime. 
In considering this objection the circumstance that 
the alleged fraudulent grantee happens to be the same 
person as the executrix of the estate of the fraudulent 
grantor, should be disregarded and the case should be 
treated as if they are dilferent persons. At the very 
most, and assuming such a bill as this one, can be re¬ 
garded as a bill to enforce a claim against the estate 
of Stubblefield, nevertheless, we submit, that in a pro¬ 
ceeding to establish such a claim and to require the 
executrix to account for the assets of the estate the 
Court will not permit the plaintiff to litigate the valid- 
itv of convevances made bv the testator to some third 
person. 

In Mesmer vs. Jenkins, 61 Calif. 151, a creditor of an 
insolvent estate of a deceased person undertook to 
maintain an action against the administrator of such 
estate and others, pending the administration, to com¬ 
pel him and them to transfer to the estate real prop- 

ertv to which he had for liimself and them o])tained the 

% 

legal title in such a way as to raise a constructive trust 
in favor of the estate. In considering the right of the 
plaintiff in a single action to obtain such relief, the 
court said: 

“The plaintiff must do all which the law will 
enable him to do to obtain the object of liis pur¬ 
suit, and until he has exhausted his legal reme¬ 
dies, he is not entitled to the aid of a court of 
equity. (Caswell vs. Caswell, 28 Me. 232; Fletcher 
vs. Holmes, 40 id. 364; Holland vs. Cruft, 20 Pick. 
321.) 
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It appears upon the face of the complaint in this 
case, that the claim of the plaintiifs has not been 
allowed by the administrator and it is not alleged 
that a judgment has been recovered upon it. Per¬ 
haps the allowance of the claim by th(^ administra¬ 
tor might be treated as the equivalent of a judg¬ 
ment upon it for the purpose of enabling the cred¬ 
itors to maintain a creditor’s bill if there were 
no other obstacles in the way of their: maintaining 
it. But here there is neither an allowance nor a 
judgment. And the complaint presents this anom¬ 
aly : The administrator is sued in the same action 
as the representative of the estate upon the claim 
against it and personally with others to compel 
him and them to transfer to the estate property 
to which they have procured the legal ititle through 
fraud. Not onlv are the two causes of action 
united in the complaint but the defendant Jenkins 
is sued both in a representative and ^ personal ca¬ 
pacity. Before any personal judgment can be ren¬ 
dered against him and his co-defendants, it would 
be necessary to render one against him as admin¬ 
istrator upon the claim against the estate of his 
intestate. In an action upon the claim against the 
estate, the defendants other than the administra¬ 
tor would neither be necessary nor'proper par¬ 
ties.” 

And the court held that there was a misjoinder of 
causes of action as well as parties. 

A striking feature of the plaintitf’s fourth, and his 
principal, prayer for relief is that he asks, primarily, 
to have the dissolution agreement set aside, and then 
he prays ‘‘in the alternative as the plaintiff may 
elect,” that he be treated as a creditor of the estate. 
(R. 24.) Independent of the obvious inconsistency of 
these prayers, we submit that a defendant cannot be 
required to defend a suit on the theory that a part- 
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iiership exists and then, at the convenience and pleas¬ 
ure of the plaintiff, possibly at the final hearing, be 
advised by the plaintiff that he “elects’^ to abandon 
the partnership theory and that he ‘‘elects” to treat 
himself as a creditor of the estate. The plaintiff 
seems to confound the right of election with the right 
to alternative relief. 

For the reasons stated, we respectfully submit that 
the plaintifFs bill of complaint contains two incon¬ 
sistent alleged causes of action; that he prays incon¬ 
sistent relief, and that it is, therefore, multifarious 
both as to subject matter and parties. 

LACHES 

The plaintiff’s claim lacks equity because of laches 
on his part, appearing on the face of the bill of com¬ 
plaint. 

The partnership agreement was dissolved on Feb¬ 
ruary 16, 1924. (R. 32.) Thomas W. Stubblefield died 
on August 19, 1925, eighteen months after the disso¬ 
lution agreement was executed. His will was admitted 
to probate and record and the defendant qualified as 
executrix on the 17th day of November, 1925. (R. 

25.) The bill was filed on October 18, 1926, about two 
years and eight months after the dissolution agree¬ 
ment was executed, and about fourteen months after 
the death of Stubblefield. 

Aipplications to a court of equity for the exercise of 
its jurisdiction to rescind a contract, are addressed to 
the sound discretion of the court, exercised in con¬ 
formity with established principles of equity juris¬ 
prudence. It is a well knovui principle, applicable par¬ 
ticularly to suits for the rescission of contracts, that 


23 


the plaintiff must have been diligent in: seeking his 
remedy, and must not have slept upon his rights; and 
if a plaintiff, with knowledge of the facts or with 
knowledge of circumstances which reasonably would 
lead him to the discovery of such facts,' which gave 
him the right to seek a rescission, has been guilty of 
unreasonable and unnecessary delay in aivailing him¬ 
self of his remedy, a court of equity will deny him 
relief. 

Tliis principle is expressed in the case of Grymes v. 
Sanders, 93 U. S. 55, 62; 23 L. Ed. 798, 802, as follows: 

I 

Where a party desires to rescind upon the 
ground of mistake or fraud, he must, upon the dis¬ 
covery of the facts, at once announce his purpose 
and adhere to it. If he be silent, and continue to 
treat the property as his own, he will be held to 
have waived the objection, and will be conslusively 
bound bv the contract as if the mistake or fraud 
had not occurred. He is not permitted to play fast 
and loose. Delav and vacillation are fatal to the 

V 

right which had before subsisted.’’ 

j 

In the case at bar, the very nature of' the business 
conducted by the partners required prompt action. 
The bill discloses that the partnership, and Stubble¬ 
field individually, were large operators in real estate. 
They handled many parcels of land ^vorth several mil¬ 
lions of dollars. The equity alone in these properties, 
at the time the bill was filed, amounted, according to 
its averments, to more than $700,000.00., There were 
many encumbrances on the property. Some of these 
were being paid, some were being renewed, and others 
were being shifted. Many important and complicated 
trades were being made. Some parcels were sold and 
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others acquired. This situation continued after, as 
well as before, the partnership was dissolved. The 
same things were taking place with reference to the 
many pieces of property of great value owned by Stub- 
])lehel(l in his own right. At the time the bill was filed, 
iiearlv three vears after the dissolution agreement was 
signed, conditions had so completely changed and with 
tiie plaintitf*s cooperation, that it would be a practical 
im])ossi])ility to unscramble the affairs and restore 
conditions as they existed when the dissolution was 
efr(‘cted. Xo one knew this better than the plaintiff, 
and this is a])])arent from the detailed narrative con¬ 
tained ill his bill of complaint. Under such circum- 
stanc(‘s, sai(i the Supreyno Uoiirt of the United States, 
“a (’ourt of Equity is always reluctant to rescind, un¬ 
less the parties can be pnt back in statu quo. If this 
cannot lie done, it will give such relief (rescission of 
a contract) only where the greatest and strongest 
equity imperatively demands it.” Grymes v. Sanders, 
supra. 

According to the allegations of the bill, treating the 
dissolution agreement as valid, the ])iaintitY has a dis- 
1)11 ted claim amounting to approximately $4400. In 
treating the claim of the plaintiff as being limited to 
$4400. the amounts he alleges he paid on account of 
the trusts on Chateau Thierry, we are disregarding 
the claim for the balance of the second and tliird 
trusts, since, as the bill alleges, the plaintiff agreed 
to release Stubblefield on account of further lialiilitv 
on the second trust, and Stubblefield paid and liad the 
tliird trust released. Therefore, considering the claim 
of the plaintiff as one for $4400, which is disputed, we 
find he seeks to tie up and cloud the title, and he lias 
succeeded in tying up and clouding the title, to many 
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pieces of property worth a number of millions of dol¬ 
lars, and having an equity, according to his own alle¬ 
gations, of more than $700,000. (R. 4.) 

He has not only clouded the title and tied up the 
property that belonged to the partnership, but he has 
included in his bill all the property Stubblefield owmed 
in his own right, and all the property standing in the 
name of tlie defendant, regardless of the dates of ac- 
(piisition, basing his right upon the most general alle¬ 
gation, that funds received by Stubblefield:were used 
in reducing obligations or otherwise in connection with 
such properties. He seeks to create the impression 
the claims against the estate are much larger than they 
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filed on behalf of the United States, not manifesting 
the slightest interest in ascertaining whether, as a 
matter of fact, such claim actually was outstanding 
when he filed his bill, whether the amount had been 
reduced to a very small portion of the amount claimed, 
or whether even such reduced amount had; been paid. 
Hatters of that kind do not concern a plaintiff who 
seeks, by a most inecpiitable proceeding and by a most 
inequitable action, to coerce a settlement i of his un¬ 
founded and disputed claim, by tying up a large num¬ 
ber of properties, concerning many of which he cannot 

{ 

on any tlieory be said to have a just claim. And this 
is ])articularly inequitable, because, if tile plaintiff 
‘‘elects” as he thinks he may do at his pleasure, to 
treat his bill as one for a rescission of theHissolution 
agreement and for an accounting of the partnership, 
much of the property described in the bill, should not 
even have been mentioned. 

In view of this situation, the utmost diligence was 


I 


24 


others acquired. This situation continued after, as 

well as before, the partnership was dissolved. The 

same things were taking place with reference to the 

many pieces of property of great value owned by Stub- 

])lefield in his own right. At the time the bill was tiled, 

<• 

nearlv three vears after the dissolution agreement was 
signed, conditions had so completely changed and with 
the plaintitf's cooperation, that it would be a practical 
impossibility to unscramble the affairs and restore 
conditions as thev existed when the dissolution was 
effected. Xo one knew this better than the plaintiff, 
and this is apparent from the detailed narrative con¬ 
tained in his bill of complaint. Under such circum¬ 
stances, said the Supreme Court of the United States, 
“a Court of Equity is always reluctant to rescind, un¬ 
less the parties can be put back in statu quo. If this 
cannot be done, it will give such relief (rescission of 
a contract) only where the greatest and strongest 
equity imperatively demands it.” Grymes v. Sanders, 
supra. 

According to the allegations of the bill, treating the 
dissolution agreement as valid, the plaintiff has a dis¬ 
puted claim amounting to approximately $4400. In 
treating the claim of the plaintiff as being limited to 
$4400, the amounts he alleges he paid on account of 
the trusts on Chateau Thierry, we are disregarding 
the claim for the balance of the second and third 
trusts, since, as the bill alleges, the plaintiff agreed 
to release Stubblefield on account of further liability 
on the second trust, and Stubblefield paid and had the 
third trust released. Therefore, considering the claim 
of the plaintiff as one for $4400, which is disputed, we 
find he seeks to tie up and cloud the title, and he has 
succeeded in tying up and clouding the title, to many 
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pieces of property worth a number of millions of dol¬ 
lars, and having an equity, according to his own alle¬ 
gations, of more than $700,000. (R. 4.) i 

He has not only clouded the title and tied up the 
property that belonged to the partnership, , but he has 
included in his bill all the property Stubblefield owned 
in his own right, and all the property standing in the 
name of the defendant, regardless of the dates of ac¬ 
quisition, basing his right upon the most general alle¬ 
gation, that funds received by Stubblefield! were used 
in reducing obligations or otherwise in connection with 
such properties. He seeks to create the impression 
the claims against the estate are much larger than they 
are in fact, by manifesting a touching solicitude for 
the United States Government. He refers to the claim 
filed on behalf of the United States, not manifesting 
the slightest interest in ascertaining whether, as a 
matter of fact, such claim actually was outstanding 
when he filed his bill, whether the amount had been 
reduced to a very small portion of the amount claimed, 
or whether even such reduced amount had been paid. 
Matters of that kind do not concern a plaintiff who 
seeks, by a most inequitable proceeding and by a most 
inequitable action, to coerce a settlement of his un¬ 
founded and disputed claim, by tying up a! large num¬ 
ber of properties, concerning many of which he cannot 
on any theory be said to have a just claina. And this 
is particularly inequitable, because, if the plaintiff 
‘‘elects’’ as he thinks he may do at his pleasure, to 
treat his bill as one for a rescission of the dissolution 
agreement and for an accounting of the partnership, 
much of the property described in the bill should not 
even have been mentioned. 

In view of this situation, the utmost diligence was 
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required of the plaintiff. But lie waited for nearly 
two years after the voice of his partner was silenced 
hy death, and now, in addition to his allegations of 
fraud against his former partner and intimate friend, 
he sets forth many statements alleged to have been 
made bv him when he is aware there can be no con- 
tradiction, and which, under the rules of evidence, he 
cannot even offer in evidence. Sec. 1064, D. C. Code. 

As stated bv Chief Justice Fuller in the case of 
Hammond v. Hopkins, 143 U. S. 224, 250: 

‘‘Xo rule of law is better settled than that a 
court of equity will not aid a party whose applica¬ 
tion is destitute of conscience, good faith and rea¬ 
sonable diligence.' ’ 


'Which we submit is fully applicable to the case at bar. 
Mr. Stubblefield, a party to the entire transaction, is 
dead, and the plaintiff waited substantially two years 
after his death to question transactions with which, 
according to his own averments in the bill, he was en¬ 
tirely familiar. 

As stated by Chief Justice Fuller in the case just 
cited: 


‘‘Each case must necessarilv be governed bv 
its own circumstances, since, though the lapse of 

a few vears mav be sufficient to defeat the action 

*■ • 

in one case, a longer period may be held requisite 
in another, dependent upon the situation of the 
parties, the extent of their knowledge or means of 
information, great changes in values, the want of 
probable grounds for the imputation of intentional 
fraud, the destruction of specific testimony, the 
absence of any reasonable impediment or hin¬ 
drance, to the assertion of the alleged rights, and 
the like.’’ 
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In the same case, the Chief Justice quotes' with ap¬ 
proval from the opinion of Justice Merrick of the Su¬ 
preme Court of the District of Columbia: 

‘‘Where there has been no change of circum¬ 
stances between the parties and no change with 
reference to the condition and value of the prop¬ 
erty, a court of chancery will run very' nearly if 
not quite up to the measure of the Statute of Lim¬ 
itations as applied in analogous cases in a court of 
law. But where there has been a change of cir¬ 
cumstances with reference to the parties and the 
property, and still more where death has inter¬ 
vened^ so that the mouth of one party, is closed 
and those who represent his interests are not in 
a predicament to avail of the explanations which 
he might have made, out of the charities of the 
law and in consideration of the fact that fraud 
is never to be presumed, but must always be 
proved and proved clearly, the courts limit very 
much in such cases, the measure of time within 
which they will grant relief, because the: presump¬ 
tion comes in aid of the dead man, that he has gone 
to his account with a clear conscience.’’: 

j 

Now, then, what appears from the bill of com¬ 
plaint itself concerning the knowledge of ' the facts 
upon which the bill is based, during the life time of 
Stubblefield, and which indicate that equitably and 
fairly the- plaintiff should have filed his bill before 
Stubblefield died if just ground for complaint ex¬ 
isted? In paragraph 12 of the bill the plaintiff al¬ 
leges that he was associated vdth T. W. Stubblefield, 
either as an employe or in partnership at inter¬ 
vals, “almost ever since he, plaintiff, first started to 
earn a living and was familiar with his methods of 
doing business, with the details of the properties and 
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with the mode of arrangement of details/’ And not 
only did he possess this exceptional knowledge, but he 
alleges that “after the dissolution of partnership said 
T. W. ytubbielield employed him to assist him in cer¬ 
tain of these matters.’’ (K. 13.) In short, not only 
before and during the partnership was he fully in¬ 
formed of the details of the business of Stubblefield, 
but he actually assisted him in carrying out “certain 
of these matters,” matters about which he seems now 
to complain, lie knew of the transfers by Stubble¬ 
field to others and to his wife. He refers to the con¬ 
veyances to the defendant of which he had knowledge 
at the time and which were made shortly after the 
dissolution agreement was signed. (R. 12.) He ad¬ 
mits knowledge acquired at the time of practically 
every transaction with reference to the properties de¬ 
scribed in the bill and when they took place. And even 
if he lacked actual knoidedge, he certaMy is charge¬ 
able ivlfh the knoidedge the public record of the trayis- 
actions afforded. His allegation is merely that he 
was ignorant of the purpose of Stubblefield at the time. 

If the partnership dissolution was invalid, he cer¬ 
tainly knew that these transactions made with prop¬ 
erty formerly owned by the partnership, directly af¬ 
fected him, and yet no protest came from him in the 
life time of Stubblefield. The allegation is merely 
that “recently” he discovered that the purpose of 
Stubblefield was to prevent him from collecting a pos¬ 
sible future claim arising out of the Chateau Thierry 
transaction. (R. 12.) When or how recently this 
discovery was made does not appear. The plaintiff 
places himself in the comfortable position of being 
able to claim, if it shall become necessary, that a year 
or even a longer period is “recently” in his opinion. 
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It clearly appears from the bill of complaint that 
the plaintiff knew at the time of the various transfers 
of property from Stubblefield to his wife which he now 
seeks to vacate. Of what then was he ignorant and 
which did he not discover ‘‘until recently’’? ' Clearly, 
as he alleges, that he did not discover the purpose of 
these transfers. In Paragraph 11 of the bill (R. 12) 
he alleges, “of which plan plaintiff was unaware at the 
time and until recentlv.” If he knew of the transfers, 
he knew’ certainly that the effect w’as to deprive Stub¬ 
blefield of the property transferred and to vest title 
thereto in his wife, and consequently he also knew’ 
more than tw’o years prior to filing his complaint, that 
in the absence of a reconvevance, at the time of his 
death, Stubblefield w’ould not be possessed of the prop¬ 
erty’ transferred, and that such property w’ould not 
constitute any part of his estate. Ignorance therefore 
of the alleged intent and purpose of Stubblefield in 
making the transfers is immaterial. How’ can it pos¬ 
sibly matter w’hat the purpose of Stubblefield w’as if 
the effect of his action, know’ii to the plaintiff, at the 
time, W’as to divest him of title and to vest title in his 
w’ife? The effect w’ould have been precisely the same 
so far as the plaintiff and his claim are concerned, if 
the purpose of Stubblefield had been w’holly different 
from the purpose alleged. The essential fact is not 
w’hen the plaintiff learned of the “aim” of Stubble¬ 
field, but W’hen he learned the nature and effect of 
Stubblefield’s acts of w’hich he complains, and these 
he knew’ w’hen thev occurred. 

There is no allegation that the dissolution agreement 
W’as procured, w’ith intent and purpose at that time 
existing on the part of Stubblefield, to defraud the 
plaintiff. This purpose, if it ever existed, w’as formed 
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It clearly appears from the bill of complaint that 
the plaintiff knew at the time of the various transfers 
of property from Stubblefield to his wife which he now 
seeks to vacate. Of what then was he ignorant and 
wiiieii did iie not discover ■‘uiiLil receiiilv"? Clearlv, 
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as he alleges, that he did not discover tlie purpose of 
tliese transfers. In Paragraph 11 of the bill; (R. 12) 
lie alleges, ‘‘of which jAan plaintiff was unaware at the 
time and until recentlv.” If he knew of the transfers, 
he knew certainly that the effect was to deprive Stub¬ 
blefield of the property transferred and to vest title 
thereto in his wife, and consequently he also knew 
more than two years prior to filing his complaint, that 
in the absence of a reconveyance, at the time of his 
death, Stubblefield would not be possessed of the prop¬ 
erty transferred, and that such property would not 
constitute any part of his estate. Ignorance therefore 
of the alleged intent and purpose of Stubblefield in 
making the transfers is immaterial. How can it pos¬ 
sibly matter wdiat the purpose of Stubblefield was if 
the effect of his action, known to the plaintiff, at the 
time, was to divest him of title and to vest title in his 
wife? The effect would have been precisely the same 
so far as the plaintiff and his claim are concerned, if 
the purpose of Stubblefield had been wholly different 
from the purpose alleged. The essential fact is not 
when the plaintiff learned of the “aim’’ of Stubble¬ 
field, but wdien he learned the nature and effect of 
Stubblefield’s acts of wdiich he complains, and these 
he knew’ wdien they occurred. 

There is no allegation that the dissolution agreement 
w’as procured, wdfh intent and purpose at that time 
existing on the part of Stubblefield, to defraud the 
plaintiff. This purpose, if it ever existed, w-as formed 
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subsequent to the execution of the dissolution agree¬ 
ment. There is no allegation in the complaint sug¬ 
gesting Stubblefield did not intend to carry out the 
provisions of the dissolution agreement at the time he 
executed it. The bill of complaint shows that Stub¬ 
blefield performed all of his agreements contained in 
the dissolution articles, except as to the second and 
third Chateau Thierrv trusts, and as to these he made 
a new agreement with plaintiff which was fully per¬ 
formed. The allegations, therefore, relate to an al¬ 
leged fraudulent scheme to defraud the plaintiff of 
any amounts that he might thereafter be required to 
pay to discharge the second and third trusts on Cha¬ 
teau Thierry, that is to say, to prevent the collection 
bv him of his claim as a creditor of the estate and 
this claim is based upon the dissolution agreement, 
although such agreement was abrogated and super¬ 
seded by a subsequent agreement which was fully per¬ 
formed. 

Consequently it appears that the plaintiff inequi¬ 
tably seeks to tie up and destroy and has tied up and 
destroved the marketabilitv of manv pieces of real 
estate to many of which he has no just claim on any 
theory: that his claim is for a small amount, while 
the property he seeks to hold has, according to the 
averments of the bill, an equity of more than $700,000; 
that he possessed the most intimate knowledge of 
the details of the operations of Stubblefield and in 
the life time oi Stubblefield, and after the dissolution 
of the partnership, assisted him in carrying out a 
number of transactions which he now seeks to dis¬ 
turb, and that his alleged ignorance set forth as an 
excuse for his delay in bringing suit until long after 
the death of Stubblefield, relates to matters having 
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no bearing on the validity or invalidity of the agree¬ 
ment of dissolution. 

By the allegations of his bill it appears :that the 
plaintiff was not deceived. On the contrary, his sit¬ 
uation as a former trusted employee and; partner 
gave him complete information not only asi to what 
was done but the manner in which it was accomplished 
by the decedent. In addition to these facts, the records 
of this Court, of which judicial notice wdll be taken, 
disclose that the plaintiff was admitted to' practice 
as an attorney and counselor at law by this Court 
on the 16th day of March, 1905. According to 
the records he is still a member of this Bar and as 
such holds himself out as qualified to practice and 
advise people concerning their legal rights. He is in 
the situation, therefore, of one who knew all the facts 
and was competent to pass upon the legal consequences 
of what had transpired. He made no objection, how¬ 
ever, nor did he even intimate during the: lifetime 
of his former partner that there was anything irregu¬ 
lar in connection with the dissolution agreement, or 
the agreement freely and voluntarily made there¬ 
after concerning the Chateau Thierry. Under such 
circumstances, we respectfully submit that the plain¬ 
tiff waited too long to complain, even if it be;assumed 
for the moment that any of his rights were ^violated, 
and that his own laches deprived him of the remedy 
he seeks. : 

NO SUFFICIENT GROUND FOR RESCISSION 

ALLEGED 

I 

The jurisdiction of a court of equity to direct the 
rescission of contracts for due cause is undoubted; 
but it is not a remedy which may be had as a mat- 
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ter of absolute right. Applications for rescission are 
addressed to the sound discretion of the courts con¬ 
trolled by established principles of equity jurispru¬ 
dence. In order to obtain relief bv wav of rescission 
the case presented must embrace facts bringing it 
within “some recognized head of equity jurisdiction 
such as fraud, accident, mistake, duress, undue influ¬ 
ence or the like.” We submit that in this case the 
bill of complaint fails to allege sufficient facts to bring 
the case within any recognized head of equity juris¬ 
prudence. 

A careful examination of the bill will show, if it can 
fairly be said to show anything with sufficient clear¬ 
ness, that the cancellation of the dissolution agree¬ 
ment is sought on two grounds, first, alleged undue 
influence and duress practiced upon Thomas W. Stub¬ 
blefield by his wife, the defendant Emily M. Stubble¬ 
field, and, second, the failure of Thomas W. Stubble¬ 
field to carry out certain of his promises contained 
in the dissolution agreement. 

With reference to the alleged undue influence and 
duress practiced upon Stubblefield to induce him to 
execute the dissolution agreement, these allegations 
appear in the complaint. In paragraph 7 (R. 7, 8), it 
is alleged that after a certain contract for the pur¬ 
chase of certain real estate had been made and after 
certain properties had been conveyed to her by her 
husband “a dissolution of partnership was suggested, 
due to the machinations of the defendant Emily M. 
Stubblefield and the undue influence and duress ex¬ 
ercised bv her over Thomas W. Stubblefield, who 
had suffered a severe and acute illness, and was in en- 
fee])led liealth.” In paragraph 9 (R. 10) it is alleged, 
^‘That said co-partnership, on February 16 and Febru- 
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ary 18, 1924, was dissolved through the efforts of 
the defendant Plmily M. Stubblefield, personally, to 
bring about such dissolution, she acquiring control 
over iiim in the enfeebled condition of Thomas W. 
Stul)l)]efield, in the last two or three vears ofihis life.” 
The bill further alleges that it vras necessary to the 
dissolution that the defendant should become a party 
thereto and that she did become such a party though 
the dissolution agreement itself shows that she was 
not such party. ■ 

It will be observed that there is no allegation that 
]\[rs. Stubblefield exercised undue influence: upon the 
plaintiff, and there is not the slightest intimation 
that Stubblefield exercised any such influence. The 
contention that the dissolution agreement is void be¬ 
cause the defendant induced her husband to execute it, 
seems to be a novel one. If the allegation were that 
the plaintiff was induced to execute the dissolution 
agreement by fraud or undue influence practiced upon 
him by his partner, it would be understandable, but we 
fail to see how the plaintiff, after the lapse of nearly 
three years since the agreement was executed and a 
long time after the death of Stubblefield, can vacate 
an agreement made with him on the ground that he, 
Stubblefield, not the plaintiff, was induced to execute 
it by duress and undue influence of his wife. We do 
not believe this ground for rescission requires further 
consideration. : 

The second ground, and the only one, alleged as a 
basis for rescission of the dissolution agreement, is 
the failure on the part of Thomas W. Stubblefield to 
perform part of the agreendents contained ini such dis¬ 
solution contract. In this connection, it will be noted 
that there is no allegation that any fraudulent purpose 
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on the part of Thomas W. Stuhhlefield existed at the 
time the dissolution ai^rreemeiit was executed. Tlicre 
is no alleiration of fraud practiced u})ou tlie plaintilf 
hv anv one to induce him to execule such ai^reemeut. 
The agreement in most particulars was fully per¬ 
formed. The various pieces of property to he con¬ 
veyed to the memhers of the partnership were in fact 
conveyed. Most of these properties, or at least a num- 
her of them, have since been disposed of by both the 
])lniiitiff and Stubblefield. In short, eliminating the 
alleged undue influence on the part of the defendant 
in causinij: her husband to execute the dissolution 
agreement, there is a total absence of any allegation ot' 
anv nature or of anvthing existim? before or at the 
time the dissolution agreement was executed, which 
could, on anv theorv, afford a basis for rescinding it. 
There is no allegation of fraud in the inception of the 
agreement: there is no allegation that the plaintitf was 
misled; there is no allegation that the agreement did 
not exju'ess the true agreement between the parties; 
there is no allegation that the plaintiff did not receive 
ali that he was to receive; in short, there is nothing 
shown affecting in any way the validity of the agree¬ 
ment or indicating that the plaintiff did not receive 
ali that he was entitled to receive under it. 


The foundation of the plaintiff’s claim for rescis¬ 
sion is that after the agreement was executed, after 
he had received all that he was entitled to i-eceive, and 
after the performance by Stubblefield of wliat he 
agreed to do, that Stubblefield failed to discharge the 
second and third trusts on the Chateau Thierrv and 


failed to protect the plaintiff against partnership 
claims. The matter of partnership claims is, we think, 
disposed of by the fact that the plaintiff does not 
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allege that he will be required to pay any one of them, 
or what they are or when presented, or that he did 
ill fact pay the same. And so far as the allegation that 
IStubbletield failed to relieve him of his liability on 
partnership paper is concerned, it does not appear that 
there was any time fixed for such discharge or that he 
has ill fact been required to pay any such obligation 
or that he has even been requested to do so! And so 
far as the allegation that Stubblefield failed to dis¬ 
charge the first, second and third trusts ou Chateau 
Thierry is concerned, even assuming the plaintiff has 
a valid claim in that regard because of payments he 
claims to have made on account thereof, such claim 
does not afford ground for rescission. Even if it did, 
such defaults occurred in the life time of Stubblefield, 
and the plaintiff should have applied for such rescis¬ 
sion at that time. The plaintiff has merely a claim 
for damages for breach of the contract of dissolution 
in this one respect, if he has any claim at all. The 
fact that his measure of damages is the amount he has 
paid, does not change the character of the remedy to 
which he is entitled, if any. Breach of the^ contract 
in this one respect, there being no total failure of con¬ 
sideration claimed, does not afford a legal ground for 
rescission. 

But there is another circumstance appearing on the 
face of the bill of complaint, which, we submit, de¬ 
prives the plaintiff of the claimed right to rescind the 
dissolution agreement, and that is, that subsequent 
to the execution of such agreement, he made a new 
airreement with Stubblefield with reference to the 
Chateau Thierry, which forms the basis of the com¬ 
plaint, and this subsequent agreement was fldly per¬ 
formed. 


I 
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The bill alleges that ‘‘pursuant to this (fraudulent) 
scheme, there was placed of record (R. 13) in the 
spring and summer of various conveyances 

from Stubblefield to the defendant, covering the great¬ 
er part of the property then owned by Stubblefield 
and now involved in this suit. The two alleged defaults 
on the part of Stubblefield with respect to the Chateau 
Thierry trusts occurred in the summer and fall of 1924. 
After these conveyances had ])een made, and after 
these defaults had occurred, the plaintitf and Stubble¬ 
field entered into a new agreement whereby the plain¬ 
tiff agreed that “if said Stubblefield would at once 
have Chateau Thierrv released from the third trust 


thereon and the plaintiff could refinance the first and 
second trusts, he would release said Stubblefield of 
his future obligations.” (R. 17.) It will be noticed 
that this agreement is not limited to any particular 
obligation but covers all “future obligations” of 
Stubblefield to the plaintiff. Evidently some point is 
sought to be made out of the fact that tlie agreement, 
as alleged, contemplated that the third trust should be 
released “at once,” since the words “at once” are 
italicized in the complaint. But that is not important, 
or even if it were it has been waived, since the plaintiff 
thereafter accepted freely and cheerfully the release 
at a later date, pursuant to the agreement. 

Tt will be noted that while the y)laintiff agreed tliat 
Stubblefield would be released of his obligations, ap¬ 
parently without limit, but undoubtedly with regard 
to the Chateau Thierry trusts, nevertheless later in 
the same paragraph of his bill (R. 18) he says “said 
arrangement did not contemplate and include release 
of said Stubblefield from liis second trust obligation 
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on Chateau Thierry.” These allegations are clearly 
inconsistent. Moreover, the plaintiff in his bill of 

I 

complaint, evidently conscious of the legal: effect of 
the agreement made by him, seeks to escape there¬ 
from by this rather singular allegation. He says, if 
said agreement should be construed as releasing 
Stubbleffeld from his second trust obligation on Cha¬ 
teau Thierry, it would be without consideration and 
void.” (R. 18.) And again, “Plaintiff states that 
said release of said third trust was without considera¬ 
tion to plaintiff moving from said Stubblefield, in that 
same was but a part performance of that which said 
Stubblefield was already under contract to; perform 
by the terms of the dissolution agreement.” ; (R. 19.) 
The allegation of lack of consideration is clearly un¬ 
founded, since abundant consideration for ithe new 
agreement appears on the face of the bill of complaint. 
The agreement of Stubblefield was to have the second 
and third trusts on Chateau Thierrv released on or 
before the first trust matured in July, 1925; (R. p. 

I 

33.) This gave Stubblefield the right or option^ to de¬ 
fer securing the release of the second and third trusts 
until July 25th. This right or option was a valuable 
thing. The second trust was for $68,210.06 ^ (R. 41). 
The third trust was for $75,500 (R. 18). The surren¬ 
der of the right to defer for six months the payment of 
$75,500 and the immediate payment of that sum was 
a valuable consideration. Moreover, the dissolution 
agreement was changed in a further important partic¬ 
ular by the new agreement, namely, instead of re¬ 
quiring the release of the second trust by Stubblefield, 
the plaintiff waived such release and agreed to convey 
and did convey the property subject to such second 
trust. And further, pursuant to the oral agreement, 
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Stubblefield did have the third trust released approx¬ 
imately seven months before he was required to do so. 
(K. 19.) A written agTeement may be changed by 
a subsequent oral agreement. ^lutual promises to 
make such changes are a sufficient consideration. 
Moreover, if a subsequent oral agreement to ehange a 
previous ivrltten agreement is fully performed, 
neither party thereto can thereafter question the 
same. In this case not onlv was there a new agree- 
ment, supported by the consideration of mutual xu'om- 
ises, and not only was there the actual and further 
consideration of the surrender by Stubblefield of the 
valuable right to defer the payment of the third 
trust, Init the new oral agreement was fully per¬ 
formed by both parties. Stubblefield had the third 
trust released and the plaintiff conveyed the prox:)erty 
subject to the second trust. 

We have shown tliat the irround, and the onlv 
ground, alleged in the bill for the rescission of the 
agreement, was the alleged failure of Stubblefield to 
carry out his promises witli respect to the second and 
third trusts on Chateau Thierrv. Assuming for this 
X)urpose that the bill may be treated as a bill merely 
for the rescission of the dissolution agreement, and 
disregarding for the moment the other considerations 
submitted which show that the bill of complaint fails 
to state a cause of action for rescission, it then also 
appears from the bill of complaint, after the alleged 
fraudulent conveyances had been made, and after the 
alleged defaults of Stubblefield had occurred, that the 
plaintiff and Stubblefield entered into a new agreement, 
abrogating the dissolution agreement so far as it re¬ 
lated to the Chateau Thierry (the only ground for res- 
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cission alleged), and substituting therefor ah entirely 
new agreement which was thereafter fully performed. 
We submit, therefore, independent of the other objec¬ 
tions advancd, that this new agreement in itself and 
alone, absolutely and conclusively prevents a rescission 
of the dissolution agreement on the ground alleged. To 
cite authority in support of this contention, appears 
whollv unnecessarv in view of the fact that all of the 
cases are the same way. The general rule is ;stated as 
follows: i 

^‘Tf a debtor does something more or^lilferent 
in character from that which he was legallv bound 
to do, this is sufficient consideration for a: promise. 
Accordingly if a debtor pays his debt or part of it 
before it is due, or in a medium of payment dif¬ 
ferent from tliat for which he was bound, or at a 
different place, or to someone other than the cred¬ 
itor, the consideration is sufficient to support a 
promise by the creditor.” I Willistoni on Con¬ 
tracts, 121. 

In Chicora I'ertilizer Company v. Dunan, 91 Md. 
144, Dunan owed the Fertilizer Company about $11,- 
000.00 payable in instalments. Several months before 
the debt was due, the Fertilizer Company agreed to ac¬ 
cept $9,000.00 in full settlement. It was contended 
that this agreement was without consideration since 
Dunan was already bound to pay the obligation. The 

i 

Court said: 

‘‘Now, the agreement, of December the 3rd and 
5th, undoubtedly imposed an additional burden 
on the debtor, Dunan, and conferr^ed a benefit on 
the creditor, the Chichora Company. It'required 
Dunan to pay his indebtedness several months 
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l)efore it was due, and it gave to the Cliicliora 
Company the advantage of receiving tlie amount 
agreed to pay paid considerably in advance ot* 
the maturitv of the debt, and enabled it to receive 
in cash and property what it consented to acce])t 
without being obliged to wait, under the contract 
of June 22nd, until the first of May, 1890, before 
realizing on the collateral. This was an adcMpiaie 
consideration to support the Y)romise to reduce 
the indebtedness to $9888.62, as stipulated. The 
agreement to relinquish a part of the debt was 
therefore not nudum pactum.’’ 

Again, in Very v. Levy, 13 How. 345, 360, the Su¬ 
preme Court of the United States said: 

^LVn agreement to give a less sum for a greater, 
if the time of payment be anticipated, is binding; 
tlie reason being as expressed in Pennel’s case 
(5 Co. R. 117) that per adventure parcel of the 
sum, before the day, would be more beneficial than 
the whole sum on the day.” 

The claim of the plaintiff is disputed because, as we 
have shown, he agreed that if Stubblefield would obtain 
a release of the third Chateau Thierry trust, he would 
release him from ^^his future obligations.” The fact 
that the defendant claims ^Huture” was not in the 
agreement is immaterial, since, for the purposes of this 
case, the allegations of the bill control. The only obli¬ 
gation, however, the plaintiff incurred and which was 
not a ^ffuture obligation,” was the pa\Tnent by him of 
$4,400 on account of the Chateau Thierrv trusts. Not- 
withstanding his agreement, the plaintiff now claims 
a liability on the part of Stubblefield for his ‘‘future 
obligations” with respect to both the second and third 
trusts. This appears from the fourth prayer of the 
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bill wherein the plaintiff asks for a decree for ^‘the 
value of the balance of said second and third trusts.” 

Even if a right to rescission exists, it should not he 
granted because the plaintiff has failed to tender him¬ 
self as ready and willing to place the estate of Stub¬ 
blefield in statu quo and, as shown by the bill, is in¬ 
capable of doing so. The allegation of the bill (K. 23) 
is simply ‘‘plaintiff hereby tendering himself willing 
to do and abide by whatever the court may deem law¬ 
ful and just in the premises.” This is not the equiva¬ 
lent of an offer to place the estate of Stubblefield in 
statu quo. Moreover, the bill on its face shows that 
the plaintiff by his own act has made it impossible for 
him to do so. The whole controversy between the 
parties to this suit arises out of the Chateau Thierry 
and it appears from the bill that the plaintiff, after 
the alleged defaults of Stubblefield, sold' Chateau 
Thierry and is therefore no longer in position to re¬ 
turn it. 

^Ye, therefore, submit first, that the alleged undue 
influence of the wife exercised upon her husband, does 
not in any manner concern the plaintiff or give him 
any ground for the rescission of the dissolution agree¬ 
ment; second, that there was no fraud, or even any 
intimation of fraud, in procuring the execution of the 
dissolution agreement; third, that the alleged ground 
for rescission based upon the provisions of the disso¬ 
lution agreement wfith reference to the ■ Chateau 
Thierry trusts, has been lost by the subsequent agree¬ 
ment between the parties in relation to the same sub¬ 
ject matter and changing its nature and, fourth, that 
the right of the plaintiff, if any, is merely to sue at law 
for a breach of the contract of dissolution in the one 
respect above mentioned. 


! 
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tiip: equity court was without JURIS- 

DK^TIOX so FAR AS THE ESTATE IS CON- 

(t:rxed. 

We have shown that the bill contains two incon¬ 
sistent causes of action. The x)laintiff seeks to reserve 
to himself the riirht, at his election, and at any time, 
to determine which cause of action he would insist 
upon. We have shown that a plaintiff may not, under 
such circumstances, wait until a case is being heard 
and then make an election between two inconsistent 
causes of action. He must make his election when he 
hies his suit. He mav not lawfullv combine two in- 
consistent causes of action and make his election later. 
Xotwithstanding the objections to the bill in this re¬ 
gard, and treating it as a bill for a rescission of the 
dissolution agreement, we think we have shown the 
bill fails to state a cause of action on that ground. 
Treating the bill, however, in the alternative aspect 
and as one by which the plaintiff may, at his election, 
enforce a claim against the estate of Stubblefield, 
nevei-theless, so regarding it, we submit the bill fails 
to state a cause of action. 

Tlie claim of the plaintiff arises out of the alleged 
failure on the part of Stulfifiefield to make certain 
payments on the second and third Chateau Thierry 
trusts. We have shown that this claim is a claim for 
damages for ])reach of such contract. The only alle¬ 
gation in the complaint with reference to the presenta¬ 
tion of a claim against the estate is contained in para- 
graph 17 of the bill and consists of the statement ‘Hhat 
since presentation by him against the estate for re¬ 
payment of moneys expended by him in averting fore¬ 
closure on the Chateau Thierry, and insistence the 
moneys be repaid at once.’’ (R. 23.) There is no 
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statement as to what was presented, to whom it was 
presented, when it was presented, that it was proved 
as required by law or that it was passed by the Probate 
Court. The question then is whether, in this situation, 
the plamtiff may maintain a suit to withdraw the ad¬ 
ministration of the assets of Stubblefield’s estate from 
the court charged by law with the duty of administer¬ 
ing it and possessing full power in that regard, and 
have an accounting in a court of equity, arid in the 
same suit vacate various conveyances alleged to be 
fraudulent solely on the strength of the allegation 
that the estate, as shown by the petition filed in the 
Probate Court, is insolvent, whereas, as the .plaintitf 
alleges, such estate is in fact entirely solvent, being 
worth more than a half million dollars over and above 
all claims presented against the estate, including the 
claim of the plaintitf set forth in his bill. We submit 
that this mav not be done. 

Suits for the discoverv of assets and for aniaccount- 
ing of the estates of decedents have long been within 
the jurisdiction of chancery. This jurisdiction rested 
upon the general authority chancery exercised over 
trustees and the lack of power in the Probate Courts 
to extend relief. In some states this jurisdiction is 
still preserved. In a number of States the original 
jurisdiction of equity has been modified or abrogated 
altogether. In all, or at least many of them, there are 
special courts having jurisdiction over the estates of 
deceased persons, called probate courts, orphans’ 
courts and surrogate courts, and possessing, with re¬ 
spect to personal assets, and, in some cases with re¬ 
spect to real assets also, nearly, if not all the powers, 
formerly exercised by the Court of Chancery and the 
ecclesiastical courts of England. Jind the universal 
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rule is, where such courts possess plenary power over 
the subject matter, courts of equity notwithstanding 
their general jurisdiction over the same subject mat¬ 
ter, refuse to take jurisdiction. 

As stated by this court in Leach vs. Burr, 17 App. 
D. C. 128, prior to June 8, 1898, the Supreme Court of 
the District of Columbia holding a special term for 
Orphans' Court business, and its predecessor in that 
regard, the former Orphans' Court of the District, had 
jurisdiction to take probate of wills in so far as they 
affected personal property and to superintend the 
administration of such property; and that there was 
no authority in either to take probate of wills so far 
as they affected real estate; that in response to a gen¬ 
eral demand the Act of Congress of June 8, 1898, was 
passed and made a radical alteration in the law. The 
rule now is, and always has been, that a court of 
equity will not take jurisdiction of any matter of which 
any other court established by law possesses the power 
to grant the relief sought. Consequently, notwith¬ 
standing the power and jurisdiction of a court of 
equity in that behalf, such courts will not take juris¬ 
diction to require an accounting or for the discovery 
of personal assets of a decedent if the court in which 
the estate is being administered possesses such power, 
and that is the rule in the District of Columbia. The 
Supreme Court of the District of Columbia holding an 
Orphans' Court, now Probate Court, has always pos¬ 
sessed full power so far as the personal estate of a de¬ 
cedent is concerned. Consequently, if we eliminate 
from consideration for the moment the fact that part 
of the relief sought by the plaintiff relates to real es¬ 
tate of a decedent, so far as it seeks relief as to the per- 



45 


sonal estate, we find the Probate Court; possesses 
ample power and a court of equity will refuse to take 
jurisdiction for the purposes alleged in the plaintiff’s 
bill of complaint. 

In Mann vs. Mac Donald, 3 App. D. C. 456, a bill 
was filed in the Supreme Court of the District of Co¬ 
lumbia by a judgment creditor of a deceased debtor 
against his administratrix. The bill alleged that a 
considerable amount of assets had come to hand, that 
there had been no inventory of assets returhed by the 
administratrix and no accounting had been made by 
her. The bill prayed for an accounting, for the dis¬ 
covery of assets and for general relief. Objection was 
made that the court of equity was without jurisdic¬ 
tion. In considering this objection, this Court said: 

! 

^‘As against the administratrix, however, there 
is no necessity for resort to a court of equity for 
either discovery or account, in respect i to the as¬ 
sets of the estate of the deceased. The Orphans’ 
Court, or rather the Supreme Court of the Dis¬ 
trict, in the exercise of the Orphans’ Court juris¬ 
diction, has very ample power and jurisdiction 
over the subject, given by express provisions of 
the Testamentary Act of Maryland of; 1798, Ch. 
101; subch. 6, Secs. 8, 10 and 13, and Sec. 16 of 
subch. 15. By these provisions of the statute, any 
creditor, legatee or distributee of the estate of the 
deceased, may invoke the aid of the’ Orphans’ 
Court to compel the executor or administrator to 
charge himself or herself with assets of the de¬ 
ceased improperly omitted from the ^ inventory 
and that court has jurisdiction and may adjudi¬ 
cate as hefivcen such parties upon the question 
as effectually as a court of equity could dod^ (P. 
460) 
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It thus appears that notwithstanding the general 
power of a court of equity to administer the personal 
assets of the estate of a decedent, it will not exercise 
its jurisdiction in that regard if the court in which 
the estate is being administered, possesses the neces¬ 
sary power, and this court, in the case just cited, has 
held that the Supreme Court of the District of Colum¬ 
bia, holding an Orphans’ Court, does possess such 
power. 

As was stated by this Court in Leach vs. Burr, 17 
App. D. C. 129, supra, prior to June 8, 1898, there was 
no authority in the Orphans’ Court to take the 
probate of wills so far as they related to real estate, 
but that in response to a general demand the Act of 
June 8, 1898, was passed which made a ‘‘radical al¬ 
teration in the law.” The A,ct of June 8, 1898, not 
only made a radical change in the law with respect to 
the power of Orphans’ Court over the probate of wills 
of real estate, but it effected also a radical change 
with reference to the administration of the real estate 
of a decedent. 

The Act of June 8, 1898 (30 Stat. 434), now Section 
146 of the Code of Law for the District of Columbia, 
provides as follows: 

“The said court shall have plenary authority to 
adminisier also the real estate situated in the Dis¬ 
trict of Columbia of decedents so far as may he 
necessary for the payment of debts and legacies.” 

By Section 309 of the Code, it is provided that “if 
the court shall think fit, it may also order him (the 
executoi') to include in the inventory all of the real 
estate of the deceased.” 



47 


Tliese two provisions of the Code place the real es¬ 
tate of a decedent on the same basis asi personal 
estate so far as the power of the Supreme Court of the 
District of Columbia holding a Probate Court is con¬ 
cerned. Although the statute relating to the admin¬ 
istration of the personal assets of a decedent does not 
contain the word ‘^plenary/’ with reference to the 
power of the Probate Court, this Court has held, as we 
nave shown, it has ample power and jurisdiction 
over the subject,” and consequently, denied a creditor 
the right to file a bill in equity for the disjcovery of 
an accounting, etc., of ])ersonal assets. This Court 
also said, the Orphans Court (now Probate Court) 
may require an executor to charge himself with the 
assets of the deceased improperly omitted from his 
inventory and ‘‘may adjudicate as between such par¬ 
ties upon such question as effectually as a court of 
equity can do.” Is then the situation any different, 
under the law as it now stands, with reference to real 
estate ? Can a creditor of an estate, since the Act of 
June 8, 1898, maintain a bill in equity for theidiscovery 
of real assets, for an accounting witli referepce there¬ 
to ? We submit not. I 

This Court has held that notwithstanding the gen¬ 
eral jurisdiction of a court of equity in that behalf, 
it should not take jurisdiction to require either discov¬ 
ery or an accounting with reference to personal assets, 
and solely on the ground that the Orphans’ Court (now 
Probate Court) has ample power for the purpose. 
That precise condition now exists with reference to 
real estate, and the same rule should be applied. 

Prior to 1785, the court of equity took jurisdiction 
to require the sale of real estate of a decedent when 
there was a deficiency of personal assets. This rule 
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was embodied in the Act of Maryland of 1785, Ch. 72, 
and is now found in Section 96 of the Code. While 
that section has not been expressly repealed, occasion 
no longer exists for the exercise of the power thereby 
granted since the enactment of the law of June 8, 1898, 
which conferred plenary jurisdiction upon the Or¬ 
phans’ Court over the real estate of a decedent. 

As far as the real estate of a decedent is concerned, 
it seems to us it would be impossible for a statute to 
more clearly or more forcefully vest complete juris¬ 
diction in the Orphans’ Court than has been done by 
the Act of June 8, 1898. By that Act the Orphans’ 
Court is given as complete and as full power over the 
real estate of a decedent as it theretofore possessed 
and exercised over personal assets. This Court has 
held that the testamentary Act of Maryland gave the 
Orphans’ Court “ample power and jurisdiction” over 
])ersonal assets, and conseciuently, no necessity exists 
for a resort to a court of equity in reference thereto. 
The Act of June 8, 1898, goes even farther, in fact as 
far and as clearly as words permit. It uses the word 
“plenary,” and “plenary” according to Webster, and 
according to the law books, means in law, “decisive 
procedure,” and generally, it means full, entire, com¬ 
plete and absolute power and authority. The Supreme 
Court of the District of Columbia holding Probate 
Court now lias, by the express terms of the Act of 
June 8, 1898 (Sect. 309 D. C. Code), full, complete and 
absolute jiower to require executors to account for con¬ 
cealed real assets and for the application thereof to the 
payment of debts, to the same extent that it previously 
might require disclosure of personal property; and 
since this Court has held, with reference to personal 
assets, that “there is no necessity to resort to a court 
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of equity for discovery and accounting,” so also now 
it must be beld there is no necessity for resorting to 
a court of equity for discovery or for an accounting 
with respect to real assets. 


Even where a probate court lacks the power to grant 
full relief, still a court of equity will not take jurisdic¬ 
tion unless the plaintiff has first exhausted his other 
remedies. It is a universal rule that as between living 
persons a court of equity will not entertain a bill to 
vacate an alleged fraudulent conveyance and for an 
accounting until the plaintiff has reduced his claim 
to judgment. And where the debtor is dead, the 
equivalent must be shown, namely, the allowance of 
the claim by the Probate Court or by the; executor. 
The rule is thus stated in the Encyclopoediaiof Plead¬ 
ing and Practice, Vol. 5, p. 481: 

I 

^‘As a general rule, equity, by reason of the 
fact that the fraudulent conveyance is valid as 
between the parties thereto, will not allow the 
fraudulent grantee to be disturbed in his posses¬ 
sion by any one who has not established the fact 
that he is a creditor by such means as lie in his 
power, as, by the recovery of a judgment or the 
allowance of his claim by the personal representa¬ 
tive.” 

i 

Sections 330 et seq. of the Code of Law of the Dis¬ 
trict of Columbia relate to the manner of presenting 
and proving claims against the estate of a decedent. 
Section 344 gives to an executor thirteen months, and 
such further time not exceeding four months as the 
court may grant, within w^hich to discharge claims or 
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to make a partial distribution of the assets in hand. 
Section 330, provides as follows: 


‘‘Xo'executor or administrator shall discharge 
any claim against his decedent (otherwise than at 
his own risk) unless the same be first passed by 
the probate court, or unless the said claim shall be 
proved according to the following rules.’’ 


AVe have a most general statement in the bill of com¬ 
plaint, “since the presentation by him against the 
estate for repayment of moneys expended by him”— 
nothing more. (K. 23.) "What was presented is not 
stated. It is not stated whether the claim was proved 
according to the statute; nor is there any statement 
that the claim was passed by the court; nor is there 
any statement when or to whom the claim was pre 
sented. AVe have then a case in which it only appears 


that a claim was ‘^presented.” 


Since the bill was 


filed on October 18, 1926, necessarily the claim was 


‘‘presented” prior to that date. The bill was filed 


within the first vear of the administration of the es- 


tate, before the first annual account was required, be¬ 
fore there was anv determination of the insolvencv of 
the estate, and when the executor was forbidden bv 
law to discharge the plaintiff’s claim. “Xo executor 
* * shall discharge any claim against his de¬ 
cedent * * * unless the same * * * shall be 


passed by the probate court or unless the said claim 
shall be proved.” (D. C. Code <^330, supra.) The 
claim was not passed and it was not proved and the 
law forbids the executor to discharge it. How then 
can the plaintiff come into a court of equity, before 
the executor’s account has been filed, and without pre- 
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senting and securing the allowance of his claim or 
proving it as the law requires, and have thC: court com¬ 
pel the executor to do what the law forbids i him doing, 
except at his own risk, a risk which the defendant in 
this case certainly has never been willing to assume? 

We submit the court below was without jurisdiction 
to grant the plaintiff the relief sought by his bill. 

CONCLUSIONS 

In conclusion, we submit that the Bill of i Complaint 
was properly dismissed: 

(1) Because it violates the rules of Court and is 
contrary to the elementary rules of equity pleading; 

(2) It is multifarious, for misjoinder of inconsis¬ 
tent causes of action and misjoinder of parties; 

(3) By the allegations of the bill it appears that the 

plaintiff has been guilty of laches which bar a recov¬ 
ery; : 

(4) There is no sufficient ground alleged for re¬ 
scinding the dissolution of the partnership agreement; 

(5) Under the circumstances alleged in the bill the 
Court of Equity was wthout jurisdiction so far as the 
estate of Thomas W. Stubblefield is concerned; 

(6) The plaintiff has a plain, adequate and com- 

] 

plete remedy at law. 

For these reasons, we respectfully submit, that the 
decree of the Court below should be affirmed. 

Respectfully submitted, 

I 

Edwix C. Brandenburg,. 

Cl.\rence a. Brandenburg, 

Louis M. Denit, i 

Attorneys for Appellee, 


